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7 ' JOINT APPENDIX 


rs IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,971 


CLARENCE THOMPKINS, 
Appellant, 
v. | 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DOCKET 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CASE CLOSED 
PARTIES: UNITED STATES vs. 1. MARK COPPEDGE, 2. CLARENCE THOMP- 
KINS; ATTORNEYS - U. S. Attorney STEVAS, 1. J. B. Flaherty, Albee Bldg. 
1. M. J. Sheffield, Jr. - 1700 K St., N.W., 2. J.A. Hillman - Albee Bldg. 
2. A. N. Lobl - 1010 Vt. Ave., N.W., 2. E. F. Daly 1025 Conn. Ave., N.W. 
G.J. No -1. 1558-57, 2. 1558-57, Criminal No. 105-'58; CHARGE: ASSAULT 
WITH A DANGEROUS WEAPON (22, DCC, 502); Date Filed -1. 12-5-57, 2. 
12-5-57; BOND: 1. $1000.00 M.N. Robinson, 2. $1000.00 M.N. Robinson. 
DATE PROC EEDINGS 
1958 Feb 3 No. 1,2: Presentment and Indictment filed (1 Count). 
No. 1, 2: Copy of indictment given to deft. Cert. filed. 
1958 Feb 7 No. 1,2: ARRAIGNED, Plea NOT GUILTY entered; No. 2: 
Defendant SURRENDERED by M.N. Robinson, Surety; SURETY 
EXONERATED; Defendant COMMITTED to the District of 
Columbia Jail; Commitment Issued; ORDER APPOINTING 
Jack A. Hillman as counsel to defend, filed (N) 





2 
No. 1, 2: Attorney not present. 
YOUNGDAHL, J. (Reporter-Kaitz for Doran) 

1958 Feb 14 No. 1: APPEARANCE of J. Bernard Flaherty entered. 

1958 Feb 17 No. 1,2: TRANSCRIPT OF PROCEEDINGS of February 7, 1958, 
filed. (Reporter - Kaitz) . 

1958 Feb 25 NG. 1: Defendant SURRENDERED by M. N. Robinson, Surety; 
SURETY EXONERATED; Defendant COMMITTED to the District 
of Columbia Jail; Commitment Issued. YOUNGDAHL, J. (Report- 
er Doran) 

1958 Feb 27 AFFIDAVIT in support of application for leave to proceed without 
prepayment of cost filed and GRANTED. PINE, J. 

1958 Feb 27 MOTION for issuance of subpoena and Affidavit in support thereof 

' filed and GRANTED. Cert. of Serv. PINE, J. 

1958 Mar13 #£=No. 1,2: JURORS FROM CRIMINAL COURT NO. 3 SWORN ON 
VOIR DIRE; JURY AND ONE ALTERNATE JUROR SWORN: 

Mrs. Marie E. Anderson John R.. Contee Mrs. Gertrude'C. Everhart | 

Lewis S. Atkins Mrs. Miriam Cornelius Mrs. Anna B. Fondenes 

Mrs. Corinne Biondi Charles C. Curtin Joseph E. Francis 

Miss Dorothy Brown Roscoe Dixon John V. Geer 

-a.1. Mrs. Ellen E. Kaiser 

_Case is RESPITED until 3-17-58; Defendant REMANDED to the 
District of Columbia Jail; No. 1: Attorney Bernard Flaherty 
present. No. 2: Attorney John Hillman present. PINE, J. 
(Reporter-Hoffman) Cert. filed. | . 

1958 Mar 17 No. 1, 2: TRIAL RESUMED; same jury and alternate juror; 
Juror discharged; VERDICT: GUILTY; Jury Polled; Case is 
REFERRED to the Probation Officer of the Court; Defendant 
REMANDED to the District of Columbia Jail; No. 1: Attorney 
Bernard Flaherty present. No. 2: Attorney Jack A. Hillman 
present. PINE, J. (Reporter-Hoffman& Kaitz) Cert. filed. 

1958 Mar 21 No. 1: MOTION of DEFENDANT for New Trial, filed. Cert. 
of Serv. (J.J. Dwyer) 
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1958 Mar 28 No. 1- MARK COPPEDGE: MOTION of DEFENDANT for new trial 


1958 Apr 3 


1958 Apr 3 


1958 Apr 9 


1958 Apr 11 


1958 Apr 17 


1958 Apr 21 


1958 Apr 24 


1958 Apr 24 


1958 May 1 


1958 May 2 


heard, argued and DENIED. Defendant REMANDED to the District 

of Columbia Jail; Attorney John J. Dwyer present.. PINE, J.. (Reporter- 
Hoffmann) | 

No. 1 - MARK COPPEDGE: SENTENCED to imprisonment for a period 
of TWO (2) YEARS TO SEVEN (7) YEARS. APPEAL BOND SET in 

the amount of $7500. 00; Oral motion of J. B. Flaherty to withdraw as 
counsel for defense, GRANTED; Attorneys J. Bernard Flaherty and 
John J. Dwyer present. PINE, J. (Reporter-Kaitz) 


-No. 2 - CLARENCE THOMPKINS: SENTENCED to imprisonment for 


a period of TWO (2) YEARS TO SIX (6) YEARS. Attorney Jack Hill- 
man present. PINE, J. (Reporter-Kaitz) 

No. 1,2: Judgment & Commitment of 4-3-58, filed. PINE, J. 

No. 1: NOTICE OF APPEAL, filed (Judgment) Clerk's Fee $5. 00 
paid and credited to the United States. 

No. 2: AFFIDAVIT of DEFENDANT in support of application for leave 
to proceed on appeal-Judgment-without prepayment of costs, filed. 
(prepared by Deft. ) 

No. 1: AFFIDAVIT of DEFENDANT in support of application for leave 
to proceed on appeal-Judgment-without prepayment of costs and Deft. 
reasons, filed. ORDER referring case to John J. Dwyer, defense 
counsel for compliance with Local Criminal Rule 92(A), filed. PINE, 
J. (N) Refusal of Defendant to sign election against service of sen- 
tence, filed. 

No. 1: MOTION of DEFENDANT for Transcript of Trial Proceedings, 
filed. Cert. of Service. 

No. 2: ORDER of REFERENCE to Jack Hillman, Trial Counsel, in 
accordance with Local Rule 92-A, filed. PINE, J. (N) 


No. 1,2: TRANSCRIPT OF PROCEEDINGS, April 3, 1958, filed. Clerk's 


Copy (Reporter-Kaitz) 

No. 1-MARK COPPEDGE: MOTION of DEFENDANT for transcript af 
trial proceedings heard and DENIED. ORDER DENYING MOTION for 
transcript and further ordering that Court Reporter . 


1958 May 6 


1958 May 9 


1958 May 22 


1958 May 22 


1958 Jun 9 
. 1958 Jun 10 


1958 Jul 10 


1958 Aug 4 


1958 Aug 26 


1958 Aug 26 


4 
read such parts of testimony as necessary which 
creates no undue burden on the reporter, filed. PINE, J. (N) 
Attorney John Dwyer present. PINE, J. (Reporter-Markwalter) 
No. 2: Statement by trial counsel in accordance with Local 


. Criminal Rule 92-A, filed. 


No. 2: ORDER DESIGNATING Albert N. Lobl, Esq. as new 
counsel to represent the Deft. in compliance with Local Criminal 
Rule 92(A), filed. PINE, J. (N) 

No. 2: MOTION of Attorney Albert N. Lobl for leave to withdraw, 
filed. . Cert. of Serv. 

No. 2: ORDER GRANTING Attorney Albert N. Lobl leave to with- 
draw and appointing. Edward F.. Daly as counsel to represent the 
defendant in compliance with Local Criminal Rule 92(A), filed. 
PINE, J. 

No. 2: Report of counsel under Rule 92(A), filed. Cert. of Serv. 
No. 2: ORDER DENYING application of Deft. for leave to appeal 
in forma pauperis, filed. PINE, J. (N) 

No. 1 - MARK COPPEDGE: Statement of counsel under Criminal 
Rule 92(a), Cert. of Service, filed. ORDER GRANTING leave to 
John J. Dwyer, Esquire, to withdraw as counsel for defendant 
and APPOINTING J. Bernard Flaherty, Esq. as new counsel to 
represent defendant in compliance with Local Criminal Rule 92a, 
filed. PINE, J. (N) (Signed 7-9-58) 

No. 1: Certified copy of ORDER from U. S. Court of Appeals 
that order entered herein directing appellant to show cause why 
this appeal should not bée\dismissed for failure to file the record 
on appeal is discharged and extending time for filing record on 
appeal to and including September 18, 1958, filed. | 

No. 1: Deft's letter in the nature of a motion for leave to appeal 
from Judgment of 4-3-58 in forma pauperis and affidavit in support 
thereof, filed. (Prepared by the Deft.) 

No. 1: ORDER authorizing deft. to appeal in forma pauperis and 
that transcript be provided at Government Expense, filed. Cert. 





1958 Sep 2 


1958 Sep 16 


1958 Sep 23 
1958 Sep 23 
1958 Sep 29 


1958 Sep 29 


1958 Sep 30 


1958 Oct. 6 


1958 Oct 9 


1958 Oct 16 


1958 Oct 16 
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of Serv. PINE, J. (N) 

No. 1: Deft's. refusal to sign election against service of sen- 
tence, filed. 

No. 1 - MARK COPPEDGE: ORDER EXTENDING TIME to and 
INCLUDING OCTOBER 9, 1958 within which to prepare and file 
record ON APPEAL, filed. SIRICA, J. (N) 

No. 1: APPEARANCE of Malvern J. Sheffield, Jr. entered. 

No. 1: DESIGNATION OF RECORD, filed. Cert. of Serv. 

No. 1,2: REPORTER'S TRANSCRIPT OF PROCEEDINGS: March 
13 and March 14, 1958, Vol. 1 & 2, Pages 1 thru 211, filed. 
(Court's copy) (Reporter-Hoffman) 

No. 1,2: TRANSCRIPT OF PROCEEDINGS: Pages 212 to 227 of 
March 17, 1958, filed. (Court Files) (Reporter-Harry Kaitz) 

No. 2 - CLARENCE THOMPKINS: Letter by Defendant in the form 
of a motion for reduction of sentence, and request for leave to 
Appeal in Forma Pauperis, filed. 

No. 2: CLARENCE THOMPKINS: ORDER DENYING defendant's 
motion for reduction of sentence and ALLOWING the defendant to 
appeal in forma pauperis and that the transcript be provided at 
Government expense and that the ORDER of 6-10-58 be vacated, 
filed. PINE, J. APPEAL from Denial - NOTED. 

No. 1: MARK COPPEDGE: Record on Appeal delivered to Malvern 
J. Sheffield, Jr. Attorney. (In Forma Pauperis - Clerks Fee 
$14. 50) 

No. 1: MARK COPPEDGE: Supplemental Record on Appeal de- | 
livered to United States Court of Appeals for Malvern J. Sheffield, 
Jr. in Forma Pauperis ($1.10 Clks. Fee) 

No. 1: MARK COPPEDGE: STIPULATION between the respective 
parties hereto that the transcript of proceedings on the motion for 
new trial in the above-styled cause before Judge Pine on March 28, 
1958, be included in the record filed in the United States Court of 
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Appeals for the District of Columbia Circuit on October 9, 1958, 
as supplemental thereto, filed. 
1958 Oct 16 No. 2: Refusal of Defendant to sign election against service of 

Sentence, filed. . 

1958 Oct 16 No. 1, 2: TRANSCRIPT OF PROCEEDINGS, Pages 1-3, March 28, 

: 1958, filed. Clerk's Copy (Deeds -:Reporter) 

[Filed Feburary 3, 1958] 


UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled October 31, 1957, Sworn in on November 5, 1957. 
The United States of America ; - Criminal No. 105-'58 
v. : : Grand Jury No. 1558-57 


Mark Coppedge : Assault with a Dangerous Weapon 
Clarence Thompkins : (22 D.C. C. 502) 


The Grand Jury charges: 

On or about December 3, 1957, within the District of Columbia, Mark Coppedge 
and Clarence Thompkins made an assault on Charles W. Thompkins with dangerous 
weapons, that is, a pistol and shod feet. 

_A TRUE BILL: /s/ 

Foreman. Attorney of the United States in 

and for the District of Columbia 


_[Filed February 7, 1958] 


PLEA OF DEFENDANT 
On this 7th day of February, 1958, the defendants Mark Coppedge & Clarence 
Thompkins, appearing in proper person and by his attorney 1. -Will get counsel, 
_ 2. -Assign counsel to defend, being arraigned in open Court upon the indictment, 
the substance of the charge being stated to him, pleads not guilty thereto. 
: The deft.. Thompkins is surrendered by Surety. . Surety exonerated. . Deft. 
Committed to D. C. Jail... Commitment issued. 
_ By direction of 
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r Present: LUTHER W. YOUNGDAHL 


\ United States Attorney Presiding Judge 
V. Caput Criminal Court # 1 


By V. Caputy 
Assistant United States Attorney HARRY M. HULL, Clerk 


T. Doran, Official Reporter By a ae ee 
Deputy Clerk 


[Filed February 17, 1958] 
ARRAIGNMENT AND PLEA 
Washington, D. C., February 7, 1958. 
The defendants herein appeared before the HON. LUTHER W. YOUNGDAHL, 
a judge in the United States District Court, for arraignment and plea, at 10:52 
a.m. 
APPEARANCES: 


VICTOR CAPUTY, Esq., 
Assistant U. S. Attorney 
for the Government. 


PROCEEDINGS 

THE DEPUTY CLERK: Case of Mark Coppedge and Clarence Thompkins. 

Thompkins, what is your correct address ? 

DEFENDANT THOMPKINS: 2113 - 14th Street, N. W. 

THE DEPUTY CLERK: Mark Coppedge, do you have an attorney ? 

DEFENDANT COPPEDGE: Yes, sir. 

THE DEPUTY CLERE: What is his name, please? 

DEFENDANT COPPEDGE: Joseph Sitnick. 

THE DEPUTY CLERK: Clarence Thompkins, do you have an attorney? 

DEFENDANT THOMPKINS: No, sir. 

THE DEPUTY CLERK: Do you have the funds with which to employ counsel ? 

DEFENDANT THOMPKINS: No, sir. 

THE DEPUTY CLERE: Would you like the Court to appoint an attorney for 
you ? 

DEFENDANT THOMPKINS: Yes, sir. 
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THE DEPUTY CLERE: Mark Coppedge, in Criminal Case No. 105-58, _ 
you are charged with assault with a dangerous weapon. How do you wish to plead? 

DEFENDANT COPPEDGE: Not guilty. . 

THE DEPUTY CLERK: Clarence Thompkins, in Criminal Case No. 105-58, re 
you are charged with assault with a dangerous weapon. How do you wishto plead? 4 

DEFENDANT THOMPKINS: Not guilty. “ 

THE COURT: Trial will be March 6, and the Court will appoint an attorney ¥ 
for Thompkins who will remain in custody and the bondsman will be relieved in 
this case. 

(Thereupon, the hearing on the instant matter was concluded. ) 

CERTIFICATE OF OFFICIAL COURT REPORTER 

I, Harry Kaitz, official court reporter for the U. S.. District Court for the 
District of Columbia, do certify that the foregoing is the official transcript of the 
proceedings had in said court in re: Criminal Action No. 105-58, February 7, 
1958. 


/s/ Harry Kaitz 
Official Court Reporter 


[Filed March 26, 1958] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 


vs. | 3 Criminal Action 
MARK COPPEDGE No. 105-58 
and 
CLARENCE THOMPKINS, 
Defendants 
Washington, D. C. 


March 13, 1958 
The above-entitled action came on for trial before Honorable DAVID A. 
PINE. 





> 
‘ APPEARANCES: 
, On behalf of the government: 
: ALFRED HANTMAN, Esq. 


FRED L. McINTYRE, Esq. 
On behalf of the defendant Coppedge: 

J. BERNARD FLAHERTY, Esq. 
On behalf of the defendant Thompkins: 

JOHN HILLMAN, Esq. 

3 MR. HANTMAN: Your Honor, pursuant to subpoena a representative from 
Freedmans Hospital has come down and brought the medical record. She would 
like very much, if counsel has no objection, to merely leave the record and be 
excused. 

It is the original official record of the hospital concerning the treatment 
given to the complaining witness in this case in connection with the charge now 
pending. If there is no objection, Your Honor, I would like to take the record 
from her and excuse her with the understanding that the jury will understand that 
it is the original official record of Freedmans Hospital. 

MR. FLAHERTY: If it is admitted specifically as to its contents concerning 
the injuries, I have no objection. 

THE COURT: I think he has in mind a stipulation as to authenticity. 

MR. HANTMAN: Yes, sir, Your Honor. 

THE COURT: And you reserve your right to object to anything else that may 
be in there? . 

4 MR. FLAHERTY: That is right. Naturally.a doctor examining a conscious 
patient has conversation. 

. THE COURT: You are only asking for a stipulation of authenticity. 

MR. HANTMAN: Yes, sir, Your Honor. 

THE COURT: You are willing for him to tell that to the jury? 

MR. FLAHERTY: Yes, sir. 

MR. HANTMAN: I would want to read the record to the jury. 

THE COURT: Well, when you come to that you will have to come to the bench 
and we will have to strain out what can't be read to the jury. 
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MR. HANTMAN: Iam aware of that. 

THE COURT: Under the New York Life case. Sometimes a lot is strained 
away. 

MR. HANTMAN: I am aware of that. 

[In open court: ] 

OPENING STATEMENT ON BEHALF OF THE GOVERNMENT 

MR. HANTMAN: May it please the Court, ladies and gentlemen of the jury, 
as I told you a few moments ago, this is the case of the United States versus 
Mark Coppedge and Clarence Tompkins, in which it is charged these two defen- 
dants on or about December 3rd, 1957, within the District of Columbia, made 
"an assault on one Charles W. Tompkins with dangerous weapons, that is to say 

a pistol and a shod foot. 

- Now, the complaining witness in this case, ladies and gentlemen, is Charles 
W. Tompkins. 

. The evidence will show that Charles W. Tompkins is a half brother of the 
defendant Clarence Tompkins in this case. 

. Charles Tompkins, the complainant, was residing at 949 Randolph Street, 
Northwest, at or about the date of this alleged offense. He was residing there 
with Gordon L. Tompkins, who is another half brother and who also resided at 
the same location here in the District of Columbia. 

As a matter of fact, Charles W. Tompkins lived with Gordon Tompkins and 
his wife. Somewhere around 1:00 a.m. in the morning, ladies and gentlemen of 
December 3rd, 1957, there came a knock at the door at this address and Mr. 
Charles Tompkins answered the knock and, as he will tell you, ladies and gen- 
tlemen, he saw Mark Coppedge and Clarence Tompkins in the doorway. 

They asked to be admitted and he let them in. 

There was some small talk engaged in while in the confines of this apart- 
ment and then Clarence Fompkins. went and visited with his niece, I believe it is, 
who was the child of Gordon Tompkins, played with her a short while, returned 
the child to Gordon Tompkins’ arms, then both Mark Coppedge and Clarence 

Tompkins told Charles Tompkins, the complaining witness, "There is 


someone outside who would like to see you. " 
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Charles Tompkins was getting ready to go to bed. He didn't have his shoes 
on at that time. He went out into the hallway of this residence, 949 Randolph 
Street, Northwest, and he saw Mark Coppedge and Clarence Tompkins, Clarence 
Tompkins was in front of him and Mark Coppedge was behind him, and three other 
men. And in the next moment, ladies and gentlemen, as Charles Tompkins will 
tell you, Mark Coppedge started to beat Charles Tompkins about the head with the 
butt of a pistol. He kept hitting him in the head two or three blows. 

At the same time when Charles Tompkins went down, both Mark Coppedge 
and Clarence Tompkins started to kick him about the head, neck, body, and all 
over. And then they kicked his teeth out. 

I think Mr. Tompkins. will tell you, ladies and gentlemen, as I recall it, 


that he lost approximately 8 teeth as a result of this scuffle. 


Mr. Tompkins tried to call out for help but he had a mouthful of loose teeth 
and was unable to do very much, and so he crawled back to his doorway and Gor- 
don Tompkins, his half brother, and by the way, Gordon Tompkins, who is also 
a witness in this case, is a full brother of Clarence Tompkins, the defendant 

in this case. When Gordon Tompkins came to the door he saw Charles 
Tompkins, the complainant, bloody, face all lacerated, clothes disheveled and, 
as he will tell you, the next morning when he went out in the hallway he picked 
up two teeth in the vestibule. 

A call was immediately phoned in to the Police Department, and Officer 
Brennan of No. 10 Precinct responded and the complaining witness, Charles 
Tompkins, was removed to Freedmans Hospital where the evidence will show 
he was treated for lacerations and bruises about the head and body and given 
treatment for oral damage. He received numerous stitches on his scalp. 

After interrogating Charles Tompkins, Officer Brennan went to the residence 
that was then being occupied by Mark Coppedge and Clarence Thompkins, and 
after a short conversation with them, ladies and gentlemen, the evidence will 
show that he placed both of those defendants who are now in court under arrest 
and brought them to headquarters and charged them. 

Prior to bringing them to headquarters, he confronted the defendants with 
the complaining witness, and the complaining witness, on that same evening, a 
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little later in the morning, again identified both Mark Coppedge and Clarence 
Thompkins as the two people who had beat up on him a little bit before, 
and that Mark Coppedge had struck him about the head with a pistol and that 
both Mark Coppedge and Clarence Thompkins had both kicked him all over his 
head and body. Now, if we prove these facts to you beyond a reasonable doubt, 
then I shall reappear before you and ask that you return a verdict of guilty on 
the one count now pending against Mark Coppedge and Clarence Thompkins. 
MR. FLAHERTY: We reserve, Your Honor. 
MR. HILLMAN: We reserve, Your Honor. 
MR. HANTMAN: Mr. Marshall, will you call Charles W. Thompkins. 
. Whereupon 
CHARLES W. THOMPKINS 
was called as a witness by the government and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 
Q. I would like you to speak up in a loud voice so His Honor, the ladies 


and gentlemen of the jury, the defendants and their counsel, and of course, the 


reporter, will hear everything you have to tell us. Give us your full name and 

address. A. My name is Charles Walker Thompkins. 1319 Monroe Street, 

. Northwest. 

Q. And where were you living, Mr. Thompkins, on or about December 3rd 
of last year? A. Iwas living at 949 Randolph Street, Northwest. 

Q. Is that here in the District of Columbia? A. Yes, sir. 

Q. And whose place was that address? A. My brother's place. 

Q. Is your brother Gordon L. Thompkins? A. That is right. 

Q. Are you related in any way to either of the defendants? A. Iama 
half brother of Clarence over there. 

Q. Clarence Thompkins, the defendant, is your half brother? A. Yes. 

@. Directing your attention, Mr. Thompkins, to the early morning of 
December 3rd, 1957, somewhereas around 1:00 o'clock in the morning, do you 
recall where you were on that date and at approximately that time, sir? A. I 
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S 

+. was at 949 Randolph Street. I was sitting on the side of the bed. I had taken 
my shoes off, getting ready to go to bed. 

J Q. Who else was home on that occasion? A. Gordon was there, my other 


. 10 half brother. | 

Q. Did anyone else live at that: place besides you and Gordon Thompkins, 
your half brother? A. His wife lived there. 

Q. Do they have any children? A. Two. 

Q. Did anything unusual occur on that date and at that time while you were 
home at 949 Randolph Street, Northwest? A. Yes, sir. | 
_ Q. ~What happened? A... Clarence Thompkins and Mark Coppedge came to 
the house. 

Q. They came where? A. 959 Randolph Street. 

Q. Were you expecting them? A. No, sir: 

Q. What happened, what, if anything, happened when they cameto your 
residence at 949 Randolph Street, Northwest? A. Clarence, he went back and 

_ Started playing with the newborn baby. 
Q. By Clarence, you mean Clarence Thompkins, the defendant? A. Yes. 
Q. How did Clarence Thompkins get in your place? A. He knocked on the 
11 door and I opened the door. 

Q. When you opened the door was there anyone there besides Clarence 
Thompkins? A. Mark was with him. 

Q. You mean Mark Coppedge, the defendant in this case? A. Yes, sir. 

Q. Did you say anything to them or did either of them say anything to you? | 
A. Both of them spoke. 

Q. What, if anything, did they say? A. They said, "How you doing?" And 
Says to me, someone wanted to see me on the outside, wanted to prove something. 

Q. Did you let them in the place first? A. Yes, sir, I let them in. 

Q. . When you let them into the residence you were staying at, what, if any- 
thing, did they do? A. Clarence, he went back and started playing with the 
baby, and Mark, he stayed up in the front room where I was. He didn't move. 

Q. How long did Clarence play with the baby? A. About three minutes. 

Q. Then what happened? A. Mark said to me somebody on the outside 
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wanted to see me, wanted to prove something. 
Q. Wanted to prove something to you? A. Yes. 
Q. Did you ask him who it was? A. No, sir. 
Q.- What did you do when Mark Coppedge told you somebody wanted to see 
you outside? A. I told him all right. Put my shoes on. 
Did you go outside with them? A. Yes, sir. 
Who left the apartment first? A. Clarence. 
And who followed him? A. Mark. 
And you were the last one out? A. Iwas in the middle. 
Were you between the two of them? A. Yes. 
Where did you go when you left the apartment with Mark Coppedge and 
Clarence Thompkins? A. In the vestibule. . 


Q. In the vestibule of 949 Randolph Street, Northwest?’ A. Yes. 
Q. What happened, if anything? A. I got hit in the head from the back. 
Q. Who hit you in the back of the head? A. Mark Coppedge. 


Q. What, if anything, did he hit you with? A. A pistol. 
Q. How do you know he struck you with a pistol? A. He had it in his hands 
when he left. 
Q. How many times were you struck on the head? A. Three times. 
Q. Did he say anything to you before he struck you on the head with the 
pistol? A. Yes, he did. 
Q. Did you make any replies to him? A. No, sir. 
Q. Did the defendant Thompkins say anything at that time?’ I mean Clarence 
Thompkins, of course. A. No, sir, he didn't say anything. 
Q. And when Mark Coppedge struck you three times about the head with a 
pistol did you resist? A. Icouldn't. He knocked me down when he hit me. 
Q.- What did Clarence Thompkins do when Mark Coppedge hit you in the 
head with a pistol? A. Started kicking me. 
Where were you kicked? A. Inthe mouth. All over the body. 
Did you suffer any injuries then and there as a result? A. Yes, sir. 
What were the injuries? A. Eight teeth. 
What about eight teeth? A. Kicked out. 
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Q. Did you cry out at that point? A. I hollered once but the blood and 
teeth was so much in my mouth I couldn't Loller any more. 

Q. How many times were you kicked while you were down? A. I couldn't 
count those. 

Q. How was the defendant Clarence Thompkins dressed when you were 
kicked? A. He hadona pair of overalls. 

Q. Was he wearing shoes at that time? A. Yes, sir. 

Q. Did Mark Coppedge at any time kick you? A. Yes. 

Q. Did Clarence Thompkins say anything to you while he was kicking you? 

15 A. No, sir. 

Q. How long did the defendants Mark Coppedge and Clarence Thompkins 
beat on you, that you recall? A. I'd say around five minutes. 

Q. What, if anything, did they do after the five minutes had passed? A. 
Went on out and got back in the car and left. . 

Q. When they left the apartment that you were staying at, that is the vesti- 
bule of the apartment, what did you do? A. I got up and looked out there and I 
see Mark was going off the doorstep with the gun in his hands and I knocked on 
the door for Gordon and he come and let mae ‘in. 

Q. Did you go to the hospital for treatment? A. Yes. 

Q. What hospital? A. . Freedmans. 

Q. Who took you to Freedmans Hospital? A. Gordon's father-in-law. 

Q. How long did you stay there at the hospital? A. I stayed there from 
about 1:30 to about 5:00? (sic) 

Q. What kind of treatment did you get, if you know? A. Eleven stitches 
sewed up my head. 

Q. Did you do anything to provoke this alleged assault upon your person 

16 by Mark Coppedge and Clarence Thompkins? A. No, sir, I don't. 

Q. Was there any reason you know of for them to attack you in that 
fashion? A. Yes, sir, I do. 

Q. It is not connected with this case, though, is it? A. No, sir. 

Q. . Do you know Officer Brennan? A. Yes. 

Q. Of the Police Department? A. Yes, sir: 
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Q. . Did you tell Officer Brennan what had occurred at that time and place? 
A. Yes. | | 
Q. And did there come a time that same evening when you saw the defen- 
dants in the custody of Officer Brennan? A. Yes. He brought them back for me 
to identify them. 
Q. . Were you able to identify the defendants at that time and place? A. Yes, 
sir. | 
* * &* *&* & & KF KF * 
CROSS-EXA MINA TION 
BY MR.. FLAHERTY: 
* * * *&* *&* *&* KF KF 
Q. How long had you been living at 949 Randolph Street? A. I'd say around 
three months. 
Around three months. A. Yes. 
Where were you employed during that three months? A. Not anywhere. 
Now you say this was around 1:00 o'clock in the morning? A. Yes. 
And you were ready to go to bed? A. Yes. 


* * * *&©* © © * © 


Q. Who else was present there during the course of the evening while you 
were at 949 Randolph Street? A. During the evening at that time? 

Q. Yes. Who was in the premises? A. Me and my other half brother, 
the two children. 


Q. And where was your half brother's wife at the time? A. . She was at 
her «cousin's house, I think. I don't know. She was out. 

Q. Was she there at all during the course of the evening? A. Yes, sir. 

Q. Well now, when did she leave? A. Left in the early part of the evening, 
it wasn't dark. | 

Q. And she left the two children with whom to mind, you or your brother ? 
A. Him and L . 

Q. Both of you.. You were to mind the childred. A. Yes. 

Q. . How old are these children? A. I don't know that. 

Q. Can you give us any idea how old they are? A. One's around about 
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three, the other about -- the other one can't crawl yet. 
Q. Neither one of them can talk, is that right? Can either one talk? A. 
One can talk a little bit. | : 
* Q. Where were the children when Mark Coppedge and Clarence came to 
the door? A. The oldest one was asleep. 
Q. Where? A. In the bedroom. 
20 Q. And Clarence then went into the bedroom. Where is the bedroom situated 
in the house? In the front? A. In the back. 


> 


- Q. Was the other child in the same room? A. Yes, sir. 
Q. And was that child awake too? A. The oldest one? 

+ Q. Yes. A. No, sir. 

e Q. But the youngest one was awake? A. Yes. 


Q. When Mark and Clarence knocked on the door and you answered it and 
let them in, did they tell you at that time that there were some fellows outside 
that wanted to prove something to you? A. Not right away. 

‘ Q. When did they make that statement to you? Was that right after you let 
them in or back in the bedroom? A. Well, Clarence had gone in the bedroom 
and got the baby. The kitchen is about middleway of the two bedrooms. He was 
playing with the baby. Mark told him a couple of times, "Let's go." So he taken 
the baby back and laid him down. Then he said to me somebody on the outside 
wanted to see me, wanted to prove something. 

21 Q. Now, I take it there is a hallway there, isn't there, at 949 Randolph 


. Street? A. Hallway? 
~ : Q. As you come inthe door. A. Vestibule, about as big as this, a little 
bigger. 
Q. Where is the front room door where you and Mark were sitting? A. On 
| the left as you go in the door. | 
: @. And the bedroom is straight back? A. Straight in the back. 
le Q. Now, where were you and Mark seated in this front room? A. He wasn't 


seated. Iwas. He stood up. He never did sit down. 
Q. But you went in the room and sat down. A. I was already in the room where 
I sleep at. 
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Q. . Well then, it was just a question of you answering the door and going 


right on back in the room. A. I didn't understand that. 


Q. Just a question of you letting them in the door and then going right on 
back in the room where you were. A. The room I stay in, the door, is the 
closest door there and that is the only way you can come in. 4 
Q. Were you in that room when they knocked on the door? A. I was. 
Q. Was your half brother there then? A. Yes. 
Q.. Was he in the back? A. .No, he was in the middle way, the kitchen. 
Q. He was in the kitchen. And is there a bed in this front room where 
you stay? A. That is right, a sofa bed. 
Q. All right... Now, after you let Mark and Clarence in and you went on back 
in this room was Coppedge ahead of you or behind you? A. Iwas already inthe * 
room. I didn't have to move -- 
Q. I thought there was a vestibule. A. I didn't have to go out of my room to 
go on the outside. 
Q. Then you come from this vestibule into your room, is that right? A. 
That is right. ) 
Q. Did Coppedge ever leave that room and go back toward the kitchen or 
the bedroom? A. No. | 
Q. After you let Coppedge in, did you just go over and sit down? A. That 
is right. 
Q. Where did you sit, on the bed? A. Sofa. 
Q. How far was Coppedge standing from you? A. I guess about five or 
six feet. 
Q. And how was he dressed? A. If Iam not mistaken, he had on the same 
thing he got on now, and had on a blue overcoat. 
Q. What conversation did you have with him in the front room? A. Notany. * 
Q. None? A. Nota bit. 
Q. He didn't say anything to you then about any men being outside, did he? 
A. - Not right away. 
Q. What? A. Saida couple of minutes before we got ready to go. 
Q. Before you got ready to go? A. That's right. 
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24 Q. And did he have any conversation through this hallway with -- or back 
through the house -- with Clarence or with the other half brother of yours? 
A. No. 

Q. There wasn't any conversation carried back and forth? A. No more 
than he told him a couple of times, "Let's go." 

Q. And did Gordon Thompkins ever come into that room where you and 
Mark were? A. Yes, he did. 

Q. And how long before Mark and Clarence left was it that Gordon came in 
there in the same room where you and Mark were sitting, OF where you and Mark 
were? A. You mean after he left? 

Q. You say Gordon came into the room, front room, where you were sitting 
on the sofa and Mark was standing up. A. Yes. 

Q. You say Gordon came in there while Mark was inthere. A. That's 
right. 

Q. All right. How long was that before Mark left? A. Couple of minutes 
or so. 

Q. Was Gordon there at the time Mark told you there were three men out- 
Side and wanted to prove something to you? A. He didn't say three men. He Said 

one outside. He didn't say nothing about no three. 

Q. Did you ever tell anybody there were three other men with Mark and 
Clarence? A. Yes, there were. | 

Q. Well, now, was Gordon present when Coppedge told you that there were 
some men outside who wanted to prove something to you? A. He was present 
when he said there was someone outside wanted to see me. 

@. Someone outside. Now, do you drink? A. Ido. 

Q. Were you drinking on this night? A. No, sir. 

Q. Do you drink wine? A. Yes, sir. 

@. You didn't drink any wine that night? A. I hadn't drink anything in 
three days. 

Q. Were you ill? A. No, sir. 


Q. Now, when Mark was sitting in this room with you, did he say anything 


to you? A. He never sat down. He stood up all the time he was in there. 
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26 Q. Well, when he was standing up there with you, did he say anything to 
you that would cause you to believe that he was going to strike you or to do you 
bodily harm? A. No, he didn't. 

Q. Was there anything about his attitude, by the way he looked or ee 
that would cause you to think that he was mad with you? A. Not at the time he 
didn't, no. | 

Q. Now, there came a time when you did go outside and you say that you 
went out in between the two defendants. . Who was in front of you when you went 
out the door? A. Clarence. 

Q. Clarence. A. That's right. 

Q. And Mark was behind you. A. That's right. 

Q. Now, was anyone else behind you? A. No. 

_Q. Were you turned as you walked out, were you turning? A. I didn't get 
far enough to turn before he hit me. 

Q. Were you still in the house? A. In the vestibule. 

Q. Inthe vestibule. A. That's right. 

Q. Is there a light in this vestibule? A. Two or three in there. 

Q. Were they lit this night? A. Yes. 

Q. How large is this vestibule? You showed something there on that wit- 


ness stand. A. I say it's about six foot long and four foot wide, something like 


that. 

Q.. Were (sic) are these lights? A. Up in the ceiling. 

Q. Three lights together up there? A. One up there and one at the top. of 
the steps. 

Q. Now, out on Randolph Street, where are the street lights with respect to 
this house at 949? A. One right in front of the house. 

Q. In front of the house. A. Right in front of the house. 

Q. Now, when you-were struck, as you say, out in the vestibule, were you 
rendered unconscious, were you knocked out? A.. No, I wasn't knocked out. 

Q. You were conscious at all times? A. Yes. 

28 Q. Now, immediately following -- by the way -- you say someone kicked 
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you. Where were you standing when you were kicked? A. No, I wasn't. 
Q. You were down? A. Yes. 
Q. When did you go down, was it after you were struck with the gun that 
you say you were struck with? A. That's right. 


@. And how many times were you kicked? How long were you on the ground? 


A. About five minutes, I'd say. 

Q. Should I say the floor? You were still in the vestibule? A. Yes, the 
floor. 

Q. And you were kicked in the vestibule. How long would you say it took, 
all of this, to take place? A. About five minutes, I'd say. 

Q. And now you say there came a time when Mark and Clarence went out 
the front door. A. Clarence went out first, infront of me. I was in the middle, 
Mark was behind. 

Q. You mean you got up from this floor before they left the premises? A. 
They were going off the steps, they have a set of concrete steps there at the 

door, about three or four steps. So Clarence, he went out first after he 
finished beating me and Mark, he come on behind him. 

Q. Your story is that Mark beat you witha gun. A. That's right. 

Q. And then you went down as a result of that beating and then Clarence 
and Mark both kicked you, in the vestibule? A. All that took place the same 
time. 

Q. But then you all left the front door and went down the steps together. 
A. No, I didn't go anywhere. My brother came and opened the door. 

Q. Did there come a time when you went outside to the street? A. I 
didn't went outside. From the vestibule I knocked on the door and he let me 
in the house. 

Q. What did Gordon do? A. Throw a towel at me so I could throw it 
around my head and spit the blood out of my mouth. _ 

Q. Do you have a telephone there? A. No, sir. 

Q. Where did you call the police from? A. I didn't call them. 

Q. Who called the police? A. . Gordon. 
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30 Q Your other half brother? A. That's right. 

Q. And now, describe this building where this occurred. Is this a two- 
Story place of three-story? A. Two-story. | 

Q. And does your half brother occupy the whole premises? A. No, he 
don't. 

Q. Does someone live upstairs? A. That's right. 

Q. How many people live upstairs? A. I don't know. 

Q. Well, do you ever see those people? A. I see some people going in 

~ and out there. 

Q. Now, did you see any of them on this night ? A. Not then I didn’t. I 
seen some of them earlier in the day. 

Q. Was there much noise when all this took place? Were you hollering or 
anything? A. I hollered once. All I can remember. 

Q. What did you say? What did you say while they were doing this to you? 
A. There was nothing I could do. I was spitting out teeth, and all that blood in 

31 my mouth. | 

Q. Well, when you hollered, who did you holler to? A. Gordon. 

Q. And -- but Gordon didn't come until you knocked on the door. A.. That's 
right. 

Q. When you got back into the place did anybody from upstairs come down- 
stairs to inquire? A. If they did I didn't see them. 

Q. There came a time when you went to the hospital. Who took you there, 
Gordon or -- A. Gordon's father-in-law. 

Q. Where does he live? A. 924 Randolph Street. 

Q. Right down the street. A. Couple of blocks up. 

Q. Does he have a phone? A. I think he do. 

Q. All right. And he took you in an automobile? A. Took me in his auto- 
mobile. He have an automobile. . He has his own automobile. 

Q. Did you have any conversation with him on the way to the hospital? 

© 32 'Q. He asking me -- | 

Q. You don’t have to go into the conversation. Were you talking to him on 

the way to the hospital? A. A little bit, yes, sir. 
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‘ Q. Is he here today? A. No, he isn't. 
™ Q. Now, when you went to the hospital, is that where you first talked to 
the police? A. No, sir. , 4 
Q. Did you talk to the police at all in the hospital? A. One police came and 





asked me had I seen any police and I said, yes, the police at No. 10 sent me down 
there. 

Q. He was in uniform, wasn't he? A. Yes. 

Q. And you don't know his name? A. No, sir. 

Q. But you hada conversation with him? A. I wouldn't say a conversation. 
He just asked me -- well, he asked he how it happened. ‘ 

Q. He asked you if you knew who did it? A. That's right. He asked me that. 

Q. And did you tell him? A. No, I didn't tell him. I didn't tell him. 

Q. What did you tell him. A..He walked on away from me. I told him 

33 ‘the police had already sent me down. - 

Q. This policeman came around to make a report because you came off the 
street injured and he asked you certain questions and what did you answer ? 

THE COURT: He said he didn't give the report to this policeman. Somebody 
came on the scene before. Isn't that what you said? 

THE WITNESS: Yes, sir. 

BY MR. FLAHERTY: 

Q. Well, this police officer walked away. When did you next see a police 
officer? A. Over there across the street the next morning, the same morning. 

Q. The same morning. . Were you arrested? A. Were I arrested? 

Q. Were you arrested at the hospital? Were you taken into custody? When 
did you leave the hospital? A. I left the hospital around a quarter to five or five 
o'clock. 

Q. Inthe morning? A. In the morning. . 

_Q. Were the police there with you when you left? A. I didn't see any when I 
left. 
34 Q. . Well then, when was it that -- did the police come to see you or did you go 

to see the police when you got out from the hospital ? A. I came down here and went 
to the police over there across the street, in the building over there. 
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Q. Did:you have an appointment with any police? A. Yes, sir. 

Q. Now, who made this appointment for you? How did you know you were 
supposed to go there to see a policeman? A. Detective Brennan, he told me be- 
fore I went to the hospital, to meet him down there. _ 

Q. Then you talked to a policeman before you went to the hospital. A. I had 
to. . They came to investigate to find out what was wrong with me. 

Q. And was Detective Brennan alone? A. No, sir. Eight more officers 
there.. Three cars there. 

Q. ._ Three cars? A. About three carloads, I wouldn't say they were full, but 
quite a few police officers. 

Q. How many policemen altogether, would you say, came up there at 949 Ran- 
dolph Street? A. I didn't pay that much attention; I remember one was talking to 
me. The others, they left. 

Q. And did you talk with any of those policemen, other than Detective Brennan? 
A. I talked with one. 

Q. What is his name. A. I don't know his name. He was in uniform. 

Q. Is he here today? A. No, sir. 

Q. Did you talk to him before you talked to Detective Brennan or while you 
were talking to Detective Brennan? A. Both of them in there together, and Detective 
Brennan say he take the case over. He left, the other one left. 

Q. But he was from No. 10? A. Yes. I think all of them were. 

Q. And so the next morning when you went to No. 1, is that where you went? 
Where did you go to see Detective Brennan? A. In the court house over there. 

Q. Police Court? A. I guess it was Police Court. 

Q. And did you see Detective Brennan any more than night (sic) after you talked 
to him on Randolph place? A. No, sir. 

Q. And when did you first find out that you had to go court? (sic) A. He told 

me before I went to the hospital to meet him down there. 

Before you went to the hospital? A. To meet him down at court. 

Did he have Coppedge with him then or Thompkins? A. Yes, he had them. 
Had them? A. Had both of them. 

With him? A. Yes. 


x 
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Q. That is when he told you to meet him at court? A. Yes. 

Q. Did he say anything about you going to the hospital? A. He told me he 
was going to take me himself but Gordon's father-in-law said he he would take me 
and he say all right. — 

Q. Now, did he come back to the hospital to talk to you any more? Detective 
Brennan? A. The hospital? 

Q. Yes. A. No, he didn't talk to me at the hospital. 

Q. The next time you saw him was in the United States Attorney's Office? A. 
Yes. 

Q. Over at the Police Court? A. Yes. 

Q. Now, how many times have you been down here to testify in this case? 

A. Three times. 

Q. Now, was there a time when you were supposed to be here that the police 
had to go get you? A. No, sir. | 

Q.. Well, have you been here every time this case was on? A. Yes, ‘sir. 

MR. FLAHERTY: Will Your Honor indulge me a minute. 

[Counsel conferred. ] 

BY MR. FLAHERTY: 

Q. Now, did you ever tell anyone that you don’t know why you were being 
brought down here, that you don't know who struck you anyhow? A.. Did I ever 
tell anyone I don't know who struck me? 7 

Q. Yes. A. No, sir. 

Q. Did you ever -- is there a window in this room looking out on Randolph 
Place, the room where you stayed? A. Two. 

Q. Two windows looking out on the street? A. Yes. ; 

Q.. Did you have occasion to look out on the street. after you went back in the 
room? A. Look out there afterwards ? . 

Q. Yes, did you look out the window to see where Mark or Clarence went or 
who was with them? A. Isaw where they went, they got in the car and left. 

Q. Did you see this from the window? A. _ I saw it from the vestibule. 

Q. Did you see anyone else leave with them? A. There were three more 
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fellows out on the street, but I can't tell you who they were. 
Q. . Can you tell us if there were any people around them? A. What you mean? 
Q. Any people around the car? A. All of them got in the car together. 
Q. How many people would you say got into Coppedge's car when you saw them 
leave? A. About five, I think it was. | 
Q. About five. A. Yes. 
Q.. Were you able to see if any of these people were women? A. All of them 
were men. a 
.Q. All men. All the persons you saw were men? A. Yes. 
Q. Did you see the car pull away? A. Yes. 
Q. Now, after you came back, did Gordon ever go out there to the car? A. 
To the car? 
Q. To Mark's car? A.. No, the car was gone. 
Q. The car was gone before Gordon let you back in? A. That's right. 
Q. And let me ask you this. Who shut the front door when you, Mark and 
Clarence went out? A. Mark did. 
Q. If you know? A. Mark shut the door behind him. 
Q. Mark shut the door behind him. Did you tell him to shut it? A. No, I 
didn't. 
Q. Do you haveakey? A. DolIhavea key? 
Q. To the front door? A. Idid haveakey. I don't have one now because I 
don't live there. 
Q. You hada key on this night? A.. Yes. 
Q. . What is your occupation ordinarily? What do you do for a living when you 
work? A. Labor work. 
Who do you live with now? A. My step father. 
What? A. My stepfather. 
. Does he support you? A. Now he does. 
Are you in ill health? A. Sir? 
Are you in ill health? A. No, sir. 
Have you ever been married? A. No, sir. 
. How old are you? A. 39. 
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: Q. Have you ever been employed? A. I have been. 
41 Q. What? A. I have been, yes. 
Q. What kind of work did you do when you were employed? A. Bricklayer, 
* dig ditches. 
| Q. How far did you go in school? A. Fifth grade. 
Q. Do you draw any form of relief? A.. No, Iam not. 


. MR.. FLAHERTY: I have no further questions. 
THE COURT: Mr. Hillman. 
& BY MR. HILLMAN: 


Q. Mr. Thompkins, how long have you been in the District of Columbia? 
A. Ever since 1945. 


Q. And how long has your brother Clarence been here? A. I think he came 


here in '47 or '48. Iam not sure. 
Q. And before that, where did you and your brother come from? A. Iwas 
working in Baltimore when he came to Washington. He came from Virginia. 
4 Q. How much younger is Clarence than you? A. -I don't know his age exactly. 


42 Q. Do you remember when he was born? A. No, Idon't. I know I was in 

the CCC camp when he was born. 

Q. Now, have you and Clarence ever had any scuffles, fights, before? A. 
We have. _ 

Q. But those were just little scuffles or fights like brothers will have, aren't 
they? A. Iimagine so, yes. 

Q. Now, on this night or morning of December 3rd, did you have anything 

v to drink? A. I hadn't drank anything in about three days. 

Q. . Now that night or morning when all three of you went out of your apartment, 
and you say that you were struck, you don't know as a definite fact that it was 
Clarence or Mark here that struck you, do you? A. Iwas hit from the back, the 
one behind me, that was Mark. 

Q. . When you looked out of your window and saw them get into the automobile-- 

THE COURT: He didn't say he looked out of the window. My recollection is he 
said he: saw them from the vestibule. 
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Is that correct? 

THE WITNESS: That's right, yes, sir. 

BY MR. HILLMAN: 

Q.. Where is this vestibule? A. You mean the number of the house? 

Q. The vestibule, is it as you come into the house from the street? A. As 
you come in the house from the street. 

Were there two doors on this vestibule? A. Two doors, swings in and out. 
They open to the outside? A. They open either way. 

Do you have to walk up any steps to get to this house? A. You do. 

You walk up these steps. Is there a door? A. It is. 

Then you step into a vestibule. A. Yes. 

There were doors on the outside and then you step -- A. There are two 
doors as you walk up on the porch and each apartment has a door. So there is two 
apartments downstairs. After you get in the vestibule there is a door on your 

right and a door on your left. 

Q. I believe you testified but I don't recall, what floor is your apartment on? 
A. First floor. 

Q. . There in the vestibule you say you saw Mark Coppedge and your brother 
and three other people get into an automobile. Now, was the door open, this vesti- 
bule door, did you look through a door to see them or was the door open? A. The 
door is glass halfway up, have glass windows. 

Q. . You were looking through the glass windows? A. That's right. 

Q. It could very well have been that one of these three other men or all three 
of the other men struck you, couldn't it? A. It couldn't have been. 

Q. . When was the last time you saw a dentist?. A. On the 3rd of December. . 

@. Now, prior to December $rd, when did you see a dentist? A. I can't 
answer that question. I don’t know how long that's been. 

Q. You say you can't answer it. Did you ever see a dentist before December 
3rd? A. I have. 

Q. . Was it a year, two years, five years before? Ten years? A. It was may- 

be. '52 or '53, something like that. 

Q. At that time did you have all of your teeth? A. Yes. 


PLHLHLO OO 


. | | 29 


7 Q. . But you didn't have ull of your teeth before December 3rd, 1957, immediate- 
> ly prior to then, did you? « A. I had all but one. 
; Q. Now, isn't it also true that your sister-in-law, that is Gordon's wife, was 


also in the apartment that night? A. Not at that time. 

Q. . Does Gordon live in the same apartment with you or is it a different apart- 
ment in the same building? A. All in the same apartment. 

Q. . Were you so-called baby sitting that evening? (sic) A. I had been baby 
sitting two or three days for her. . She had a job. 

Q. And you usually keep this young child up until 1:00 o'clock in the morning? 
A. At times. 

MR. HILLMAN: Would Your Honor indulge me just one moment. 

BY MR. HILLMAN: 

Q. Mr. Thompkins, on this morning of December 3rd, when your brother 
Clarence left, all three of you left together, isn't it a fact that your sister-in-law, 

46 Gordon's wife, was in that room and handed. Clarence a dollar? A. A dollar? 

She wasn't there. 

MR. HILLMAN: I have no further questions. 

REDIRECT EXAMINATION 





BY MR. HANTMAN: 

Q. Mr. Thompkins, were was the first place you saw these other three men 
that were with Mark Coppedge and Clarence Thompkins? A. . Standing in the street 
close to the car. : | 

Q. _In the street? A.. Yes. 

Q. . Did these other three men that were in the company of these defendants 
ever come into the vestibule? A. .No, sir. 

MR. HANTMAN: No further questions. 

THE COURT: Stand down. 

[Witness left the stand. | 
_THE COURT:. The Court will now stand in recess until 1:45. 
[Whereupon a recess was taken until 1:45 p.m., of the same day. | 
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1:45 p. m. 
THE COURT: Call your next witness, Mr. District Attorney. 
MR. HANTMAN: Mr. Marshal, will you please call Gordon Thompkins. 
Whereupon 


GORDON L.. THOMPKINS 
was called as a witness by the government and, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. HANTMAN: 

Q. I would like you to speak up in a loud voice so His Honor, the ladies and 
gentlemen of the jury, the defendants, their counsel, and the reporter can hear 
everything you have to tell us. Give us your full name and address. A... My 
name is Gordon Louis Thompkins. My address is 949 Randolph Street, Northwest, 
Apartment 1. 

That is here in the District of Columbia? A. Yes, sir. 
Are you related to the defendant Clarence Thompkins? A. Iam. 
. . What is that relationship? A. He is my brother. 
48 . Are you related to the previous witness in this case, Charles Thompkins ? 
A. Iam. 

Q. What is that relationship? A. He is my half brother. 

Q. Now, directing your attention, Mr. Gordon Thompkins, to the early hours 
of December 3rd, 1957, somewheres around 1:00 a.m. that morning, do you recall 
where you were on that date and approximately at that time? A. Iwas in the house “ 
at 949 Randolph Street. | 

Q. Who lived there with you? A. Charles and my wife and two kids. 

Q. Were they all home at that time? A. My two kids was but my wife wasn't. 

Q. What about Charles Thompkins? Was he home at that time? A. He was. 

Q. Did anything -- strike that. Did anyone come to visit you or visit your 
premises on that date and about that time? A. They did. 

Q. Who was that? A. ity was my brother Clarence Thompkins and Mark Cop- 


pedge. 
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You mean the two defendants in this case here today? A.. Yes, sir. 
. Who answered the door? A. I opened the door, I did. . 

You opened the door ? A.. Yes. | 
. Who was in the doorway ? A. Mark : and Clarence. 

And did you say anything to them at that time or did they say anything to 
you? A. I spoke to my brother and.i said they was at the door au I told them 
to come on in and they come in. 

Q. . Now, when Clarence Thompkins came into your apartment, did Mark 
Coppedge. also enter? A. Yes, he did. | 

Q. . What happened after the two defendants came into your apartment? A. 
Well, my brother, he hadn't: seen my newborn baby so he went in the bedroom to 
look at it and he was holding her, not long, just holding her, like you play with 
babies, oh, a minute, guess, and then he gave the baby to mie, and I heard Mark. 
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Say, he said, ''Charles, come outside. Someone wants to prove something to you." 

Q. Mark Coppedge said that to Charles Thompkins ? A. Yes, sir. 

Q. How was Charles Thompkins dressed at that time? A. Well, you see, he 
was getting ready to go to bed. But, as I say, when they came in, he put his shoes 
on and he hadn't had his pants off. | 

Q. Charles Thompxins put his shoes on? A. Yes. 

Q. How were these two defendants dressed?. A: They had all their clothes on. 

Q. . They were wearing shoes at that time? A. Yes, sir. 

Q. Did Charles. Thompkins go out in the hall with Mark Coppedge and Clarence 
Thompkins? A. He did. 

' Q. . Did you go with them? A.. No, I didn't. 

Q... Was the door closed behind them when they left your erattment’? A. It was. 

Q. Now, did you sée or hear anything unusual while the three men were outside 
of your apartment? A. I didn't see anything, but I heard a lot of boom, boom, 
boom. ) 

. You mean groaning? A. . No, just like something went boom, boom, boom. 
Did you investigate the strange noises you heard? A. No. ° 
. Did you hear any outcries for help? A, No. 
. Could you hear any conversation that took place between Charles Thompkins 
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and either of the defendants in this case that took place outside your apartment? 
A. I didn't. | | | 
Q. How long after your half brother Charles Thompkins left your apartment — 


_ did you.see him again? A. It was about five minutes after he had left. 


52 


Q. . How did you happen to see him five minutes later? A. He knocked on 
the door. I didn't hear any more noises. I heard a knock, a plain knock. 

Q. When you ees the door, wha if anything, did you see? A. I saw 
Charles. 

Q. . What was his condition ? A. He was bloody all over, all around here 


-was bloody... Bloody all over. 


Q. All over his head and face? A. He was loaded with blood. I'm telling 
you, his whole -- 
Q. . Did Charles say engthing to may -A. Seemed like he was holding his 


‘mouth and mumbling and going like this here and sort of mumbling, you know, 


because I didn't know it then, but a minute after that his teeth was in his mouth, 
he couldn't say nothing plainly, his teeth was in his mouth. 

Q. You mean he had some loose teeth in his mouth? A. Yes. That's why; 
he talked as best he could, but his teeth was all loose and I couldn't hear him 
plainly. | 

Q. . What, if'anything, did you say or do at that point? A: I. ‘said I was going 
to call the police. | 

Q. . Did you do that? A. I did. 

Q. Did you give your half brother Charles Thompkins any assistance? A. q 
did the best Icould. I went in my bathroom -- not knowing nothing about these 
kinds of things, I took one of my towels and wet it in cold water and let him hold 
it over his mouth, and in a minute's time the towel was all bloody. Naturally, the 
floor from the doorway to my bathroom was bloody. 

And when he was in the bathroom with this towel over his mouth ieyine to 
wipe the blood off -- but it was steady coming, just steady coming out. 

Q . Now, did you see the defendants or either of them in the hallway when you 


noticed your half. brother Charles in the condition you have described to this Court? 


A. No, I didn't. 
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Q. Did you see them leave at all? A. No. 

Q. Did you see them outside at any time? A.. No, sir. 

Q. While Charles Thompkins, your half brother, . was in your apartment, 
did you see anything or hear anything to indicate that Charles provoked éither 

_ of these defendants? A.. What you mean? 
Q.. Well, did he do anything to cause these men to do what they are alleged 
_to have done to him? A. Not to my knowing,,. nothing. 

Q. . Can you tell us whether or not Charles was drinking at the time? A. No, 
he wasn't. | | 

Q. . Had you been drinking that evening ? A. - No, I wasn't. 

MR. HANTMAN: I believe that is all the questions I have of this witness, 
Your Honor. | | 

54 CROSS- EXAMINATION 

BY MR. FLAHERTY: 

Q. Mr. Thompkins, you say that it was you who heard the knock at the door 
and let the defendants in. A. I heard it. 

Q. And in order to let them in, you had to go through the room of your half 
brother Charles, isn't that right? A. Iwas already in there.. We was looking at 
television. | 

Q. How long had you been in Charles' room, the front room, before you heard 
the knock on the door? A. You mean, -- I imagine just about all the night, most 
of the night. We was in there looking at television. | 

Q. And the children were in the back of the house, is that right? A. Yes. 

Q. And was anyone else back there with the children? A. No. = 

Q. Now, who had put the children to bed that night, you or your half brother? 
A. I had. 

Q. And how long had you been home that evening? A. Oh, I imagine I got 
home about 6:00 o'clock. _ 7 

And was Charles there all of that time? A. Um-hum. 
_ And did you and he have supper together there? A. Did we eat? 
Yes. A. Yes, we ate. 
. Now, when you heard the knock at the door, did you.look out the window? 
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A. No. 
_ Q.. Did you hear any noises out front, common noises, satninatdiad, or any- 
thing, prior to hearing the knock at the door? A. . Not that I noticed. 
Q. . Did you hear people talking? A.. Not that I noticed. 
Q. . When you opened the door could you see to the street? A. . No, you can't 
see the street from the front door. 
Q. You can't see the street from the front door. When you opened the door 
did you go out in the vestibule or did you stand inside and let them in? A. I 
stood inside. | 
Q. When you let them in you let them in as friends? A. That's right. 
Q. . You knew Mark Coppedge prior to this occasion? A.. What you say? 
56 Q. Did you know Mark Coppedge? A. Yes. 
7 Q. . Before he came to your door? A. Yes. 
Q. . When they both came in, did Coppedge & go back into the back with the child- 
ren along with Thompkins? A. No. 
Q. And Coppedge stayed where, in the front room? A. Right. ; 
Q. And did you go back with Clarence to the bedside of the baby? A. No. 
Q. . You didn't go back at all? A. No. 
Q. How long was.Clarence back there with the baby? A. About a minute. 
- No longer than it takes to walk from here to that door. He just went right there 
and got it and came out. 
Q. And you stayed in the front room all the time? A. Yes. 
Q. . So that you were in the room when Clarence came back in and was it then 
. that you heard Coppedge say, "Charles, somebody outside wants to prove something ‘ 
to you"? A. Yes. 
o7 Q. Now, let me ask you this. At the time you opened the door for these 
| two defendants, just where was your brother Charles within that room? A. He 
was sitting down on the couch. 
. He wasn't lying down? A. No. 
_ He wasn't on the sofa? A. He was sitting on it, yes. 
And he had his shoes off? A. Um-hum. 
Now, when you opened the door, did you notice anything unusual about 
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Coppedge and your half brother? A. No. 

Q. . Did they appear to be drinking, to you? A. I mean, I couldn't tell, no, 
I -- it didn't seem to me like they were doing no drinking. 

_Q.. Were they talkative or jovial or just silent? What was their general 
demeanor? How did they act? A. My brother? 

Q. Bothof them. A.. First my brother, he acted just like he usually acts, 
whenever he sees me, talks, you know, says a few words to me. I don't know 
exactly. But he just talks. Mark didn't say very much to me. Naturally, com- 
ing into my house at that time of night, he spoke. But he didn't have no words 
to be talking, you know, didn't say anything to me. 

Q. . Was he carrying or wearing a hat when he came in? A. He was holding 
it in his hands. 

Q. _ Did you notice anything unfriendly about him? Unfriendly? A. You_mean, 
he didn't talk to me. He just said, just spoke to me. I don't know whether that's 
being unfriendly or not. Just spoke. That's all he said to me. 

Q. To your knowledge had he seen the baby before? A. Not to my knowledge. 

Q. Now, did Clarence give you any indication as to why he came up there to 
see you other than to see the baby? A.. He didn't give me no indication of whether 
he come to see the baby or not. . He didn't say he came to see the baby. 

Q. No message to give you, no favor to ask of you? A. No, sir. 

Q. . Didn't want to borrow any money? A. No, Sir. 

Q. Well, is it -- was that ordinary, for him to come up at that time of 
night for no reason at all or is that a usual thing? A. No, it was kind of odd 

because he hadn't been up there at that time of night before, and he just 
hasn't come up there to see me at that time of night.. Don't generally do it, 
not come to see me. . 

Q. . Was there anything from his conversation to indicate where he had been 
or where he had come from or what he was doing out on the street that time of 
night? A. Oh, no. 

Q. . Did he say anything about where he was going when he left? A. No, he 
did not. | | 

_ Q. When had you last seen him prior to this? A. I imagine it was about 
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two weeks -- you mean before I saw him that night? 
.Q Yes. Does he visit you often as a general rule? A. No, he don't visit 
me. | 

Q. Would you say that you were real friendly or just treat him as an ordinary 
relative? He is your brother. He is your brother. A. Just ordinary relative, 
that's right, just ordinary relative. | 

Q. . Have you and he had any misunderstandings about anything? A. No, we 
haven't. 

Q. Had no trouble with him atall? A. No, I haven't. 

Q. And did you hear. him have any conversation with your brother there in 
your presence that caused you to think he was unfriendly toward your half brother ? 
A. No, I didn't. 

Q. You heard Coppedge say nothing? A.. No, other than what I just said, 

- and tell Charles to come on and go outside there was someone out there wanted © 
to see him about something. | 

Q. When he said that where was he standing, Coppedge? A. He was stand- 
ing near the couch. . 

Q. And what, if anything, did your half brother respond to that, what did he 
say? Did he say "O.K."? A. What you mean, "O. K "? 

Q. . When he said, "Come on out, there is somebody outside wants to prove 
something to you, " what did Charles say? A. He said, "O.K " He said, "Just 
a moment." As soon as -- I mean, when he said "Just a moment, " he started 
putting his shoes on. 

Q. . When Coppedge said that did he say it in.a loud voice or low voice? 

A. Ordinary voice.. Not loud. _ 

Q. It wasn’t intended to be a confidential whisper or anything like that? 

A. No, it wasn't. | | 

Q.: Now, you say your brother was ready to go to bed. . Were you in bed, 
were you fixing to go to bed? A. I was fixing. 

Q. How were. you dressed? Did you have your shoes on? A. Um-hum. 

Q. After you saw your brother, your half brother Charles standing in the 
doorway in this condition that you spoke of, did you go out on the street then and 
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look around? A. . No, I didn't. 

Q. And you say that you called the police. A. I did. 

Q. Where? A. Iran down the street to a friend's and called the police. 

Q. And who was the friend? A. A friend, Tony, his name is Tony. . That's 
what I call him. 

Q.. What address does he live at? A. He lives at 957. 

Q. And what address does your father-in-law live at? A. My father-in-law? 

Q. Does your father-in-law live in that block? A. No. 

Q. Who carried Charles to the hospital? A. My father-in-law carried him 
to the hospital. 

Q. Where does your father-in-law live? A. He live in the next block. 

I called him up to take him to the hospital, because I didn't have no money. 

Q. You called him from Tony's house? A. Yes. 

Q. Now, did you see anyone from upstairs that night, either before or 
after Coppedge and Clarence came in? A. | People who live upstairs. 

Did you see them? A. Yes. 

That night? _.. 

Yes. A. No, I didn't. 

Did any of these people come downstairs to find out what this noise 
was about? A. I didn't see them. 

Q.. Now, you say Charles was outside five minutes before he knocked at 
the door. A. Yes. | 

Q. Now, when he knocked at the door and you opened it was he standing up 
Straight? A. No. 

Q. . You said that, you didn't seem to be too sure about Coppedge and 
Thompkins, about their drinking, but you seemed positive that Charles hadn't had 
anything to drink. . Tell us how you know that. A. I mean, because I can tell 
when he does have something to drink. 

Q. How? How was he different on this night then he is on the nights that you 
see him when he is in his cups, so to speak? A. Because if he ever -- I mean, 
if he ever drinks, do some drinking, he would never sit up that late looking at 
television. He will always fall asleep. Just fall asleep. ~He wouldn't be looking 
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at no television. 


Q. Have you ever seen him on his drinking nights in the same condition he 
was when he knocked on the door to get back in, from falling on the street? A. 


_I have seen him pretty drunk, but I never seen him falling on the street, no. 


65 


Q. _ How long had he lived there with you? A. Oh, I imagine about three 
or four months. 

Q. And there came a time when Ie no longer lived with you? Tell when that 
was. A. I could not tell you exactly, but I could tell you it was about three or 
four weeks afterward, after this event had occurred. 

Q. Can you tell us the circumstances under which he left? Did he leave 
because of this occurrence? A. I don't know. He just decided -- I mean he 
just decided to leave, that's all Iknow. I don't know whether it was because of 
this happened or not. 

Q. Now, did he tell you at the time he left where he was going to live? A. 
No, he didn’t tell me exactly, no, he didn't tell me where he was going. 

Q. . Did he tell you prior to leaving he was going to leave or did he just 
leave? A. No, he told me. 

MR.. FLAHERTY: I think that is all. 

THE COURT: Mr. Hillman? 

BY MR. HILLMAN: 

Q. Mr. Thompkins, how old are you? A. Iam 18. 

Q. And does your wife always stay out this late, after 1:00 o'clock at night. 
A. She does it sometimes. Not all the time. 

Q. . Where was she on this night, the morning of December 3rd? A. She 
was down at her mother's house. 

Q. At her mother's? A. Yes. 

Q. . Where were you employed on or about November 3rd, 1957? A. At the 


- Morningside Laundry in Silver Spring, Maryland. 


Q. Are you still employed there? A. Iam. 
Q. . On that morning of November 3rd, was there any other conversation be- 


‘tween you and your brother Clarence other than what you have testified to? A. 


That was all. 
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Q. - Did he speak to you about borrowing some money? A. He did not. 

Q. Has he ever spoken to you about borrowing money? A. You mean has 
he ever borrowed money from me? 

Q. Yes. A. That's what you mean? 

Q. Yes. A. He has. 

66 Q. To your knowledge has he ever borrowed any money from your brother 
Charles? A.. Not to my knowledge. 

MR. HILLMAN: I have no further questions. 

THE COURT: Let me ask you a question. How much time elapsed between 
the time your half brother, Coppedge, and your brother left the house and the 
time you opened the door and found Charles in the condition you have described? 

THE WITNESS: Judge, I'd say it would be five minutes. ° 

THE COURT:. Five minutes ? 

.[Witness nodded. ] 

THE COURT: And during that five minutes did you remain in that room with 
the television? 

THE WITNESS: Right. 

. MR. HANTMAN: May I ask one question apropos of Your Honor's question. 

THE COURT: Yes. 

REDIRECT EXAMINATION 

BY MR. HANTMAN: 

Q. Was the television on and going all the time the men were outside in 
the vestibule? A. No, the television wasn't. I mean, when they came in I 

67 turned the television off. 

Q. And what were you doing during the time you half brother had stepped 
out in the vestibule with the two defendants? A. Well, I was sitting down in the 
chair next to the couch, the wall, the couch is here and I was sitting right here. 

THE COURT: Stand down. . Take a seat in the courtroom. 

MR. HANTMAN: If Your Honor please, at this time the government would 
like to have marked and received in evidence the original official record of treat- 
ment of Charles Thompkins at.Freedmans Hospital: in the early hours of December 
3rd, 1957. May we approach the bench on it? 
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THE DEPUTY CLERE: Government’ s Exhibit No. 1 for identification. ; 


[Record of treatment was marked Govern- 
ment's Exhibit No. 1 for identification. | 


[At the bench: ] 

THE COURT: Have you seen it? 

MR. FLAHERTY: Yes, Your Honor. 
MR. HILLMAN: Yes. . 
THE COURT: Do you object to any part of it? 

668 MR. FLAHERTY: I don't object to any part of it. 

MR. HILLMAN: No objection. = 

MR. HANTMAN: I think there is a part that is objectionable. I don't intend 
to read it... What I would like to read to the jury is the date of admission, the time 
of admission, the medical repart as such, as you see it written here, indicating 
what the physician observed, namely, lacerations of the scalp, et cetera. 

. THE COURT: Now, wait a minute. I think lacerations would come within 
the shop book rule. 

MR. HANTMAN: Yes, sir. % 

‘THE COURT: I don't know what this -- 

MR. HANTMAN:. Penicillin, 600, 000 units. 

THE COURT: That would come within the shop book rule. 

‘MR. HANTMAN: One gram Strep. Catanaa-hanel, 1/2 cc, andcodiene and ,, 
Empirin tablets. 

_ THE COURT: Any objection to any of those? -It seems to me they come within 
the shop book rule. 

MR. FLAHERTY: I might make this statement, Your Honor. I have no objectiot 
to this entire report being introduced in evidence. I don't know why there would be 
some special part of it. Iam not offering it. = 

THE COURT: You don't object either? . : an 
69 MR. HILLMAN: No, Your Honor. 

MR. HANTMAN: What is your question? I only say this out of an abundance 
of caution. Where the patient received injury with the butt of a gun -- 

THE COURT: That ought not to comein. They meant they didn't object to any- * 
thing on the front. Anything on the back you want in? 
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MR. HANTMAN: Yes, the oral surgery interne'’s notes, Your Honor. 
“Examination reveals trauma to mouth, laceration to gingina with upper central 
incisors knocked out. Upper left first biscuspid loose. Upper left first bicuspid 
extracted because of looseness due to trauma. " 

THE COURT: Any objection to that? 

MR. HILLMAN: I have objection to the entire back portion admitted in evi- 
dence. Anything on the face of the report I have no objection to. I think what is 
on the face here has been kept in the normal course of business. But that on the 
back there -- | | 

THE COURT: Might not be. Of course, you let the witness go. All they stip- 
ulated to was the authenticity. | | 

MR. HANTMAN: If Your Honor will note on the reverse side, Your Honor 
will see that the patient was referred to dental surgery Thursday morning, down 
here, and I submit to Your Honor that the entries that now appear on the reverse 

side with respect to the oral surgery interne’s notes are well within the 
Shop book rule concerning the examination that doctor made of this patient when 
he saw him. 

THE COURT: Well, if there is any objection I will sustain it because this is 
on the back of this sheet and isn't, apparently, part of the normal course of 
business. This is something extra. 

Now, if you feel this is important to your case, I will let you bring the 
witness back and have her testify whether it is the usual course of business to ~ 
write those things in there. If you feel it is important to your case. | 

MR. FLAHERTY: Let me say this, Your Honor. Maybe we can expedite 


matters. You just want to go into the evidence of the diagnosis and treatment 
of the doctor ? | 


MR. HANTMAN: That is right. 
MR. FLAHERTY: Why can't we read that portion of it. 
THE COURT: That is what he is going to read, but there is objection by 
your co-counsel, Mr. Hillman. 
MR.. FLAHERTY: He is not going to read this. 
_ THE COURT: That is what he wants to read. 
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MR. HANTMAN: Just the lower half, not the upper half. All I want to 
read is exactly what happened to his mouth. 

MR. HILLMAN: I think there has been evidence -- 

THE COURT: Do you think there is any need to corroborate that? 

MR. HANTMAN: Of course, the Chinese say a picture is worth 10, 000 
words, and the jury has already seen the complainant's mouth. I think -- well, 

THE COURT: The fact of the matter is all you want to prove is assault with 
a dangerous weapon, and you have lacerations sutured, penicillin, 600, 000 units, HX. 
lacerations of scalp -- 

MR. HANTMAN: I submit. that the gravamen of the assault is the injury 
to the man's mouth. Of course, I appreciate he had eleven stitches in his head, 

THE COURT:. Don't you see, their problem is if they don't objection, then 
the claim will be made under 2255 that they should have objected, they will be put 
on trial. What is on the back of this does not appear to be made in the regular 


course of business. What is on the front of it, which is answers to forms, appears | 
to be made in the regular course of business. Isn't that your difficulty? 
MR. FLAHERTY: Yes. 


MR. HILLMAN: I think so. 

THE COURT: Now, do you think it's important? I don't know whether you 
can prove it's the regular course of business to put notations on the back of this 
form. 

MR. HANTMAN: To be perfectly honest, I didn't ask her when the lady sub- 
mitted the form. But when I see down here on the face of it, "Referred to. surgery 2 
clinic for dentistry" -- 

THE COURT: Well, isn’t that enough to show? 

MR. HANTMAN: All right. If Your Honor permits me to read that. 

. THE COURT: Yes, they have no objection to that. . That is well within the 
| shop book rule. 
MR. HANTMAN: Well, Your Honor has been on the bench a long time. 
. THE COURT: Well, I can make as many mistakes. as anybody. 
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MR. HANTMAN: The probability of Your Honor making mistakes is much 
-less than the prosecution, I am sure. 

THE COURT: All right. Then there is no objection. 

MR. FLAHERTY: No objection if they read the front of it. 

MR. HANTMAN: And I a say that counsel may read what portions they 
see fit. 

73 MR. HILLMAN: I it is read it should be read in. its entirety. 

THE COURT: Yes, word for word. ~ 

[In open court: ] 

MR. HANTMAN: Does Your Honor receive Government's Exhibit for 
identification 1? 

THE COURT: Yes, it will be received. 


[Government's Exhibit No. 1 was cecal 
in evidence. | 


MR. HANTMAN: Ladies and gentlemen, official admittance form kept at 
Freedmans Hospital for Charles Thompkins and the report read as follows: 

_ The name is Charles Thompkins. 

The date of this report is 12-3-57. 
. The address given is 949 Randolph Street, Northwest. 

The hour of arrival, 2:00 a. m. 

Colored. 

Sex is male. 

Age, 38. 
. Date of birth is 4/15/19. 

Birthplace, Virginia. 

Time in D. C., 12 years. 


‘Occupation, unemployed. 


- Name of employer, none, and address, none. 
74 Injured while working for employer, there is a check over "Na" There is 
"Yes" and. "No, " and a check over "No. " 
No previous admissions here, and check over "no." 
Name of nearest relative or friend, Gordon Teocapline, (sic) and relationship 
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is brother. a 
The address is the same as above and telephone is none. . 
Now the injury date is listed here as 12/3/57... The hour is 1:00 a.m. Place i 


is 949 Randolph. Street. 
. Next to the word "How" is. "Beaten. " a 
By whom, the words "Five known men." ao 
Infor mant is patient; line, private car; address as above. | 
Recorder, A. Summerville. 
Medical report, diagnosis given by the treating interne reads as follows: 
Three lacerations of scalp. Parietal-Temporal. 
Treatment, lacerations sutured; penicillin, 600, 000 units; Strep, 1 gram; 
octanus-toxoid, 1/2 cc; codeine sulphate in a.certain quantity which I can't inter- 
pret, and Empirin tablet in a certain strength. 
And under "Disposition," it reads, "Referred to clinic, surgery, dental, 
. Thursday, 1:00 a. m. 
15 And signed, signature of the interne, D. Goldsberry. 
{At the bench: } 
be MR. HANTMAN: One other though as I read this, Your Honor will note under 
treatment it says, "See over, " which I submit to Your Honor, that what is on the 
reverse side is an integral part of that which appears on the face of it. Now I will 
renew my request. | « 
THE COURT: Well, I will not permit it to be read until it is established that 
that part is kept in the regular course of business. The word "Over" isn't enough 
to me. 
MR. HANTMAN: Very well, then, I will forego it. I just wanted to call 
7 Your Honor's attention to it. 


. THE COURT: I notice he says he was beaten by "Five known men." 
MR. HANTMAN: But Your Honor will notice that was erased, and. Your « 
. Honor might even distinguish "unknown. " 
a THE COURT: I was beginning to see what may be the defense. I have been 
a little mystified. 
[In open court: ] 
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76 Whereupon | 
'. RAYMOND DAVID BRENNAN 
was called as a witness for the government and, having been first duly sworn, 
was examined and testified as follows: 
. DIRECT EXAMINATION 

BY MR. HANTMAN: _ | 

Q. Would you give us your full name and assignment, please. A. Raymond 
David Brennan, assigned to the 10th Precinct, Criminal Investigation. 

Q. You are a police officer? A. Iam. | 

Q. Anda member of the Metropolitan Police Department here in the District 

of Columbia? A. Iam. 

Q. Officer Brennan, directing your attention to the early morning of Decem- 
ber 3rd, 1957, did you respond to a radio call: and proceed to 949 Randolph Street, 
Northwest? A. I did. 

Q.. What, if anything -- approximately what time did you get there? A. It 
was around 1:00 a. m. , or a little after, in the morning. | 

Q. . When you responded, Officer, what, if anything, did yousee? A. Well, 
I observed Charles Thompkins full of blood, -he had some teeth in this {sic) mouth 
and he was bleeding from the mouth and head. I asked him what had happened. | 

THE COURT: Don't go beyond the question, Officer. 

BY MR. HANTMAN: 

Q.. As a result of what you saw, did you have a conversation with the com- 
plaining witness as to how he came to be in the condition in which you saw him? 

THE COURT: Yes or no. 

THE WITNESS: Yes. 

BY MR. HANTMAN: 

Q. As a-result of that conversation, what did you do? A. Asa result of 
that conversation I went to apprehend the person that he -- 

THE COURT: You went to apprehend somebody, didn't you? 

THE WITNESS: That is right. 

. BY MR. HANTMAN: 
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Q@. Where did you go? A. 1338 Monroe Street, Northwest. 

Q. . Who did you meet there? A. There I met Mark Coppedge and Clarence 
Thompkins. 

8 Q. . What kind of a place was this? A. It was a rooming house. 

Q. And did you find Mark Coppedge and the defendant Clarence Thompkins 
together? A. I did. 

Q. Where was this? A. It was on the first floor. | 

Q.. Did you interrogate them at that point? A. Iasked Mark if he had seen -- 

THE COURT: Answer yes or no. Be responsive. He will get to what it was if 
he wants to get that far. 

A. Yes, sir, Your Honor. I did. 

MR. HANTMAN:. Would you mind reading the last question and answer. 

[The last question and answer were read by the reporter. | 

BY MR. HANTMAN: ~ 

Q. What, if anything, did you say to either or both of these defendants and 


* 


what reply did you receive from either or both of them? A. I asked Mark if he 
had seen Charles. 


Q. Was this in the presence of the co-defendant Thompkins? A. It was. 
79 Q. . When you asked the defendant Mark Coppedge if he had seen Charles 
_ Thompkins, did you set any time? A. I believe I asked if he had seen him that 
“evening. 
Q. And the answer that Mark Coppedge gave you was no? A. That is right. 
Q. Was this in the presence of Mark Coppedge? A. It was. 
Q. And what reply did Clarence Thompkins make? A.. He had not. 
_Q. What did you do at that point? A. I told them they would have to come 
with me. 
Q. Where did you take the defendants Thompkins and Coppedge? A. I took 
them over to 949 Randolph Street. 
Q. What was your purpose in taking the two defendants to 949 Randolph 
_ Street, Northwest? A. To confront them with the complainant. 
80 Q. . Did you give the complaining witness an opportunity to identify Mark 
_ Coppedge and Clarence Thompkins? A. I did. 
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> ' 
Q. Was he able to do that? A.. He was. 


> MR. HANTMAN: I believe that is all I have. 

- CROSS-EXAMINATION 

‘ BY MR. FLAHERTY: 

Q. How long have you been attached to the Metropolitan Police Department ? 
" A. Six years. : 


Q. . Did you consider this a serious assault? A. I did. 
Q. Did you think that entirely proper that this complainant wait there for 
you while you went and made an apprehension of two suspects and then let him go 
¢ to the hospital? Why didn't you take this man to the hospital? 
MR. HANTMAN: If Your Honor please, the question is compounded and second 
ly, what this officer thinks of the conduct of the complainant, I think is objectionable 
THE COURT: Sustain the objection. | 
BY MR. FLAHERTY: 
Q. Tell us why you did not take this complainant to the hospital when you 
first arrived. A. His relatives were cleaning him up and getting him bandaged 
81 and I wanted to try to apprehend the person responsible for it before he could 
get away. 
| Q. . When you went out to take the persons responsible, as you say, you went 
to 1838 Monroe Street? A. That is correct. 
And you knocked on the door? A. That is right. 
. Who answered the door? A. I don't recall who answered. 
Well, did either one of the defendants answer? A. No, they didn't. 
Well, was it a man that answered? A. It was a man, that is right. 
And what did you say to him? A. I identified myself and walked in. 
. Walked in.. Then when did you first see the two defendants? A. They 
were in a room to the right of the hallway. 
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" Q. . Now, did you ask, did you wait there in the room where you first went 
in for them to come in? A. Iasked if Mark was there. 
82 Q. Asked who? A. The man who answered the door. 
Q. What did he say? A. He said yes. 
Q. Did he say he was going to get him? A. He said he was in there and I 
went in. 
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Q So you went on in the next room. A. That is correct. 

Q And you walked up and said, "Have you seen Charles Thompkins?" 
A. That is right. 
| Q Now, did you know when you went up to 1338 Monroe Street that this 
-alleged assault was professed to have happened with a gun? A. I did. 

Q Now, you didn't just walk in there and start searching anybody, looking 
for this gun, did you? A. - No. . 

Q. By the way, where is this gun? A. I don't know. I have never seen the 


gun. 


Q Now, did you search the house at 1338 Monroe Street? A. I looked around 


the room everywhere that was visible to me. 

Q And did you look in the defendant's car? A. I did not. 

Q The car of either of the defendants? A. No, I didn't. 

Q But you searched them, didn't you? A. Searched what, the car? 

Q The defendants. A. That's right. 

Q. Where? A. When I told them they would have to come with me. I then 
patted them down. 

Q And they went along with you, did they not? A. They did. 

Q. And when you got there to 949 Randolph Street, and knocked on the door, 
who was in there then besides Charles and his half brother? A.. When I first 
arrived Charles was by the door and, I believe, Gordon was there. . There were 
some other people whom I don't know. I don't know who they were. 

Q Now, when was the complainant Charles Thompkins notified to be present 
in the Municipal Court, the United States Branch of the Municipal.Court?. Who gave 
him that notice and where? A. I gave it to him that night. 

Q. You gave it to him -- was that before he went to the hospital? A. No, 

I believe it was after he returned. 

Q. Where did you see him after he came from the hospital at 5:00 o'clock 
in the morning? A. I was working ail night. Probably at the Precinct. 

Q. Did you go back to his house at 5:00 o'clock in the morning? A. No, 


I did not. 
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Q Where did you see him to give him this notice? A. I don't remember 
whether it was at the Precinct or not or whether I had had it served on him. I 
don't recall whether I did or -- 

Q There came a time when you knew he was going to the hospital, you 
know he was going or had gone. A. That is right. 

Q. How did you know he would be available to go to court the next morning? 
When did you first find that out? A. I believe it was with the stipulation that he 
could go. I believe I called the hospital later and. he told me -- 

Q To whom did you talk? A. Idon't know. | 

Q. Did you ever go to the hospital and talk with anyone there in connection 
with this case? A. I don't believe I did. 

85 Q Officer, Iam going to show you a report from the hospital. I will let 
you look at that. .Have you ever seen that before? A. I don't believe so. I 
may have. Idon't recall. I have had numerous assaults at the hospital and I 
have seen Similar reports. Whether I have seen this one or not, I couldn't say | 
yes or no. 

Q Well, Iam going to call your attention -- I will ask you to read this 
Specifically here -- will Your Honor indulge me just a moment -- this little 
notation right here. See it? A. Yes. 

Q Now, Officer, did you have a conversation with whomever you talked 
at the hospital concerning any of the details? Don't go into the details, but did 
you discuss the details of this matter with any doctor or nurse or anybody there? 
A. Not that I recall. . 

Q. In your conversation with Charles Thompkins, the victim of this alleged 
assault, did you have any difficulty in understanding him? A. No. 

Q. Now, when you went back and took the defendants Mark Coppedge and 
the other, Thompkins, the half brother of the complainant, to 949 Randolph 
Street, and had some conversation all in the present (sic) of one another, did 
you have any difficulty in understanding anything that the complainant said at 
that time? A. No, I didn't. 

86 Q Now, did you consider, after you had apprehended these two individuals, 
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that you had all of the possible suspects in this case? A. No, I did not. 
Q Icall your attention again to this little notation, and it is noted there 
in quotation markes that this assault occurred at the hands of five known men. 
. Now, who did the complainant tell you those five men were? A. He told me he 
knew two of them. He named two of them at the time. | 
Q He told you he was assaulted by five men, didn't he? A.. He said there 
was five there. 
Q Now, did you ask the defendants Coppedge andThompkins if there was 
anyone with them there that night? A. They denied to me that they were there. 
Q Did there ever come a time when they told you they were there? A. 
- No, sir. 

87 Q By the way, since you were pretty busy that night and didn't get a chance 
to get around to the hospital to see the complainant any more, when did you next 
talk to the defendants? They were officially in custody at 1338 Monroe. Then, 
I suppose you took them, after, to Randolph Street, you took them onto where? 

A. To the 10th Precinct. 
Q. After you took them there when did you next talk to them -- where did 
you talk to them? A. In the 10th Precinct. 
Q Howlong? A. I don't recall how long. Just long enough to make up 
the statements. | 
Q. Were they present? A. They were. 
Q. When you say "statements," what do you mean? A. Line-up sheet. 
Q That is just a routine police summary report? That is not a statement 
in the sense that you mean a statement from them? A. No. 
Q Did you ever type up a statement for these defendants to sign? A. I 
_ did not. | 
88 Q Did you.ever ask them to sign a statement stating that they were not up 
' there that night? A. No, I did not. 
Q Did anyone else investigate this case. with you? A. No. I hada uniformed 
officer with me, but he went on home. 
Q Did anyone else. ever get interested init? A..No, sir. «<= 
Q. Did anybody from police headquarters get interested in it? ‘A. To my 
knowledge, no, sir. | 
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Q. Did you report this in the routine manner to the proper squad at Police 
Headquarters? A. There is no squad that would handle this other than myself. 

Q. No squad except you would handle this? A. That is right. 

Q. Who did you report the apparent existence of this gun to? Anybody in 
Headquarters got anything to do with guns floating around in No. 10 Precinct? 
A. Yes. 

Q Who? A. Homicide Squad. 

Q. Did you report it to the Homicide Squad? A. They received the routine 
report through channels. | 

Q, How do you know they do? A. . We have a set routine; we make out re- 
ports and they are fqgrwarded to Headquarters and they go through certain hands 
at Headquarters and are channeled off to the proper offices. 

Q Asa matter of fact, you didn't think there was enough substance to this 
report to justify a report to the Homicide Squad? 

MR. HANTMAN: Objection. 

THE COURT: Overruled. 

_ THE WITNESS: Would you repeat that? 

BY MR. ‘FLAHERTY: 

Q You didn't think there was enough substance to this complaint of being 
assaulted with a gun to warrant you sending it to Homicide Squad as a routine 
report? A. Thatis not so. There is no special report required. 

Q Well, did you yourself, personally, as an efficient member of the Met- 
ropolitan Police Department, make any further effort other than what you have 
explained here, to determine the location of a gun that might have been used at 
949 Randolph Place that night? A. No, I did not. | 

Q Did you, as a police officer interested in the proper course of your 
investigations and the apprehension of criminals, go out and look for the other 
three men since that night? A. I attempted to find out who they were. 

Q. What did you do? A.- Various interrogations of different people that 
I know, informers. 

Q.. How long have you known the complainant Charles Thompkins? A. 
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Roughly four years, I'd say. Little more or a little less. 

Q In what way do you know him? A. Well, I ran a beat in that area for 
some time. And I knew his father. 

Q. What? A. I knew his father and most of the brothers. - 

MR. FLAHERTY: I think that is all. 

MR. HILLMAN: I have no questions. 

REDIRECT EXAMINATION 

BY MR. HANTMAN: 

Q Officer, this alleged assault was supposed to have occurred somewhereas 

around 1:00 a.m., on December 3rd, 1957. Approximately how long would 
you estimate, after this matter occurred, did you arrive at the residence that 
was then being occupied by the two defendants? A. I'd say it was within, from 
the time that I first arrived at the scene, about 10 or 15 minutes. 

Q In other words, you took some time to talk to the complainant first. 
A. That is correct. 

Q And as a result of that you went to the location where you thought you 
would find these two defendants? A. That is right. 

Q. Now counsel asked you if you searched either of these defendants or 
their cars for a weapon. Did you see the car of either of these defendants ? 
A. I saw the car of Mark Coppedge. 

Q You saw what, sir? A. I saw his car. 

Q And where and in what situation did you see his car? A. As Iwas 
pulling up to the address, his car was being driven away. 

Q By whom? A. By Mrs. Coppedge. 

MR. HANTMAN: No further questions. 

. THE COURT: Stand down, Officer. We will take a five-minute recess. 
(Short recess. ) 

THE COURT: You may proceed. 

MR. HANTMAN: ff Your Honor please, that is the government's case. The 
Government rests. | 

MR. FLAHERTY: May we approach the bench? 
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THE COURT: Yes. 


(At the Bench:) | 

MR. HILLMAN: Merely as a matter of course we would like to make a 
motion for judgment of acquittal. 

THE COURT: Motion denied. 

MR. HILLMAN: Thank you. 

(In open Court:) 
Whereupon 

MARK COPPEDGE, —*. 
one of the defendants, was called as a witness in his own behalf and, having 
been first duly sworn, was examined and testified as follows: 
_ DIRECT EXAMINATION 

BY MR. FLAHERTY: | 

Q Your full name is Mark Coppedge? A. That is correct. 

THE COURT: Keep your voice up. 

THE WITNESS: Yes, it is. 

BY MR. FLAHERTY: 

Q And where do you live? A. 1709 Ninth Street, Northeast. 

Q How long have you livedthere? A. I only been living there a short 
while, approximately three weeks. 

Q How long have you resided in the District? A. . Eleven years. 

Q. What is your occupation? A. Self employed trash removal service and 
work for Zeigler Company, maintenance. | 

Q Now, you have heard the testimony that has been placed before this 
Court, the members of the jury here and His Honor with respect to what took 
place at 949 Randolph Street on December 3rd last year. You have heard the 
testimony concerning your alleged participation. : 

- Now, starting as early in the evening of December 3rd as you can, tell us 
where you were, with whom, and what you were doing... What were you doing 
earlier in the evening? A. The early part of the afternoon in question I was 
with Clarence Thompkins, Hazel Lewis, Jimmy Hudson, and Clarence Tyler, 
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at 1880 Monroe Street.. We had been drinking quite a bit all afternoon, 
and later on in the afternoon this here Thompkins asked me to take him to his 
brother's house to see Charles, to get some money from him. And in doing 
so, I told him I would have to make a stop home first. | 
So Istopped. I were living at that time at 641 Sheridan Street, Northwest. 


. So, in turn, I goes to 641 Sheridan Street, Northwest, and when I got there my 


wife say I was too intoxicated to drive. . So she -- 

Q Let me ask you this.. How long did you stay at 641 Sheridan Street? 
A. Approximately 10 or 15 minutes. 

Q And who was present when you went in there? A. At 641 Sheridan 
Street? My wife and kids and the girl taking -- 

Q How many children do you have? A. Three. 

Q.. Who was with you when you went in? Was Clarence Thompkins there ? 
A.. Clarence Thompkins and Clarence Tyler went into the house with me. 

Q Now, so you and your wife had a conversation there concerning taking 

Ciarence up to see his brother. A. That is correct. 

Q At 949 Randolph Street. A. That is correct. 

Q. So then what did you do? A. After she insisted I shouldn't drive, she 
Said if I was still determined I was going she was going also, so she did. And 
on the way she claim I went fromcone side of the street to the other, so I stopped 
and she started driving. . So she finished driving to this Randolph address. 

Q Now, after you had gotten to 949 Randolph. Street up there where Clar- 
ence's brother lived, and parked, she parked, what did you do? Did you go 
in the house? A. Yes, I went in.. Clarence, Hazel Lewis and myself went into 
this 949 Randolph Street. | 

Q. And do you recall ‘who was present in that house? A. His brother here, 
his wife, and two kids. 

. Did you see his wife? A.. Yes, definitely. 
And had you been up there before? A. . No, sir. 
Had you ever been there before? A... No, sir, I have not. 
Did you know Charles Thompkins? A.. Charles? Yes, I knew Charles. 
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96 Q Now, did you have any conversation with Charles Thompkins there ? 
A. You mean thereat 949? .” 

Q Yes. A. No, I didn't. 

Q Now, where was Charles, if you recall, when you went into the house? 
What part of the house? A. After we knocked and his brother let us in, Charles 
was in the living room at the time, but all of us proceeded back into the kitchen 
where one of his brother's kids was -- I don't know whether it was the youngest 
or oldest -- was in the kitchen where his wife was. 

Q. Now you say -- you say you had no conversation at all with Charles 

. Thompkins. A. Nobody spoke. 

Q. You heard the testimony that there came a time in preparation of leav- 
ing there, you said to Charles ''Come on outside, somebody out there wants to 
prove something to you."" A. Let me add one more thing. When I went into the 
kitchen I had a half a pint of Ancient Age. The only time I said anything to 
Charles was when I called him in to take a drink out of the Ancient Age. 

Q. Then you did go back in the house. A. I didn't leave out of tle house. 

97 I called Charles. 

Q Were you in the kitchen at this time? A. I went all the way into the 
kitchen. | 

Q. And you say the wife of the man who lived there, the man your friends 
there was going to see, was in the kitchen at the time you were in there? A. 
That is correct. 

Q. Now, did you call Charles? A. That is the time I called Charles to 
get a drink out of the half pint. 

Q. Didhe? A. Sure, he drank some‘of it. In fact, he drank it all. 

Q. Did Charles’ half brother take a drink? A. Not that I recall. . Not that 

_I recall. 

Q. Did his wife take a drink? A..No. Those other Thompkins and Lewis 
and myself and Charles drank it up. 

Q Now when you went to 949 Randolph Street, with you say, Clarence Tyler-- 
A. Clarence Tyler and Hazel Lewis. . 
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Q This Thompkins and yourself and your wife -- A.. That's right. 

Q You all went to 949 Randolph. A.. That's right. aaa 

.Q Was there anyone else in that vicinity when you arrived? A. Not that 
I seen. 

Q Did your wife go inthe house at all? A. No, she didn't. 

Q What happened to the other fellow? Were there four of you men? 

A. Tyler stayed in the automobile, Clarence Tyler. And Hazel Lewis. and 
this Thompkins here and myself went inside. 

Q Now, did all of you come out together? A. . That's correct. 

@ Where was Charles Thompkins when you left? A. Well, Bud, Thomp- 
kins here, he stayed back there in the kitchen a good while and I think I walked 
into the bedroom there. There was another kid asleep in the bedroom and I 
called to Thompkins here and said, "Let's go, " and in the meantime that's 
when he told his other brother, Charles, he wanted to see him, so in return I 
comes on to the front door. 

I come out of the front door and Thompkins come out next and Hazel Lewis 


come out next. Then Charles, he closed the door. . The last one come out 


closed the door. 
Q. Charles was the last one out? A. That's right. 
Q. He shut the door? A.. That's right. 


Q When you got out in the street, did you see anyone other than you people 


and your wife? A. No. 

Q. Your wife was still in the car? A... Still in the car. 

Q. And did you go on out then and get in the car? A. I went directly out 
and got in the car. 

Q Didall of your party, did they go to the car? A. I-went on to the car 
and what'’s-his-name was a little slow coming to the car, but it wasn't a matter 
of minuts. . Thompkins and Lewis was behind me.. They come right directly on 
behind me. | 

@ But all who had gotten out of that car got back in? A. Got back into . 
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Q. And your wife drove away with them? A. That's correct. 

Q. Did you at any time strike this complainant Chazles Thompkins? 

A. No, sir. ; 

100 Q With your fist or any instrument or gun or any weapon that might have 
caused him the damage he says he sustained? A. No, I couldn't possibly. I 
don't even own a gun. I have no reason to hit Charles. 

Q. When you left there that night did you know he was hurt in any way? 

A. No,, I didn't. | 

Q Now, you heard the police officer testify here... You heard him testify 

that when he came to 1338 Monroe Street to talk to you you denied that you had 

seen Charles'that evening. A.. Well, I tell you, after we got back to 1338 Mon- 
roe, that's a bootlegger joint and we was drinking again when the police officer 
come. Probably I told him that. I don't recall it. 

Q. Did the police officer ask you anything about any beating that Charles 
was supposed to have had? A. When he first come in he searched me before 
he asked me anything. He searched me. And Thompkins. And asked me where 
was the pistol, and I asked him what kind of pistol. Then he told me I had to 
go with him. He didn't tell me for what. He told me I had to go with him. Said 
we have to go with him. 

Q. You deny that, you had any difficulty at all with Charles Thompkins? A. 

101 Not at all. I had no reason to have any difficulty with him. 

MR. FLAHERTY: Your witness. 

. CROSS EXAMINATION 

BY MR. HANTMAN: 

Q Do you know Clarence Thompkins well? A. Yes. 

Q. Good friend of yours? A. I wouldn't say a goodfriend. I know him. 

Q Have you gone around with him for some time? A. No, he works on 
my trash truck occasionally. 

Q. Works for you? A. Drives a truck occasionally, yes. 

Q. On the evening of December the 2nd, sometime during that evening, did 
Clarence Thompkins tell you he wanted to visit his brother? A. It was later, 
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late up in the night. It wasn't the early part of the afternoon. It was the late 

part, at night. 

Q You, at the time, were living at 641 Sheridan? A. That's correct. 

Q Is that Northwest? A. That's correct. 

Q Who lives there with you? A. . Wife and three kids and a girl that was 
taking care of the kids while my wife worked. 

(102 Q Now when you went to 949 Randolph Street, Northwest, about what time: 
of the evening was that? A. It was pretty late. I couldn't tell you exactly the 
time. | 

Q. Well, was it the early hours of December 3rd, 1957? A. I'd aay 
around midnight. 

A. Around midnight. | 

Q When you went there who was driving the car? A. My wife. 

Q Who else was in the car? A. Clarence Thompkins, Hazel Lewis, 
Clarence Tyler, and myself. 

.Q Had you been passing around the bottle of Ancient Age while you were 
in the car? A. Quite a few bottles. 

Q You had been passing around quite a few or were there quite a few bot- 
tles of Ancient Age? A. Quite a few bottles. 

Q Everybody have a bottle of Ancient Age with them that evening? A. I 
wouldn't be surprised. There was quite a bit bought. | 

Q. How much do you recall drinking? A. I think I drank enough. I think 

103 around midnight I started not remembering too much what happened, I mean 
after the early part of the morning. 

Q If you were drinking that much, how is it you recall who went into the 
premises at 949 Randolph and who went outside? A. - When I first started dis- 
remembering what. was happending was when we left the premises on Randolph 
and came back to 1338 Monroe. 

Q. Up to the time you came out of Randolph your memory was quite clear ? 
A. . Clear enough to know what was going on. : 


Q. ' Tunderstood you to say Clarence Tyler stayed in the car. A. Clarence 
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Tyler stayed in the car. 
Q Who is Clarence Tyler? A. He is another friend. 
Q Does he work for you? A. He did occasionally, yes. 
Q You also mentioned the name Hazel Lewis. Who is Hazel Lewis? A. 
He is also a friend. | 
Q Does he work for you? A. No. 
104 Q Are they here in court today to testify? A. No, they are not. 
Q. Who do you recall went into these premises 949 Randolph Street, North- 
west? A. Thompkins, Hazel Lewis and myself. 
Q, When you say Thompkins you mean the defendant Clarence Thompkins ? 
A. The defendant Thompkins. 
Q. Allright. Just the three of you. A. That's correct. 
Q Why didn't Clarence Tyler go in? 
MR. FLAHERTY: I object, Your Honor. _ How could he know? 
THE COURT: Overruled. | 
BY MR. HANTMAN: 
Why didn't Clarence Tyler go in? A. You say why didn't he? 
If you know. A. I don't know. He didn't get out to go in. 
What is Clarence Tyler's address? A. He is over at D. C. Jail now. 
He is in D. C. Jail? A.. That's right. 
What is Hazel Lewis' address? A. . Same. 
Is he in D. C. Jail‘also? A. Yes. 
Now, when you went into this vestibule of 949 Randolph Street, Northwest, 
who led the way? A. Who led the way? 
Q. That's right. A. Thompkins led the way. 
Q Clarence Thompkins? A... That's right. 
Q. And you went into the apartment that was being occupied by Gordon 
Thompkins and:Charles Thompkins, the complaining withess? A. That's right. 
Q Did Clarence Thompkins go back to the rear of the apartment to play with 
his niece or nephew, as the case may have been? A. All three of us went into 
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the rear. 








60 
Q. By the three of you you mean you and Clarence Thompkins and Hazel 
Lewis? A. Hazel Lewis, yes. 
Q. Did you have any conversation with Gordon Thompkins or Charles 
. Thompkins when you first came in? A. No more than spoke, no sir. 
106  Q Did you know Charles Thompkins before this? A.. Yes. 
| Q And did you know Gordon Thompkins before this time? A. I had seen 
him also. | 
Q Now, you.said something about going into a kitchen and offering Mr. 
- Charles Thompkins a drink from your bottle of Ancient Age. A..:That's . 
correct. 
Q Was Gordon Thompkins there? A.. Yes, he was there. 
Q Who else was there? A. His wife and Clarence Thompkins and Hazel 
_ Lewis and myself.’ And Clarence Thompkins at that time had the baby up in 
his arms. 
Q Did you offer Gordon Thompkins a drink too? A. I set it on the table 
for anyone who wanted a drink to have a drink. 

_Q Did you see Gordon Thompkins drink out of it? A. I don't recall. 

Q Did you see Mrs. Gordon Thompkins drink out of that Ancient Age? 

A. I don’t recall seeing her drink out of it. b 
Q By the way, with all of you drinking before you got there, how much 

of this pint of Ancient Age that you had had been consumed? A. It wasn'ta 

107 pint. It was a halfa pint. The seal was still on it. It hadn't been opened. 

Q Asa matter of fact, when you came into that apartment, wasn't Charles 

Thompkins barefooted? A. That I don't recall, because when I called him from 

the living room, he had shoes on then. I don't recall when I first came into 

the apartment whether he had shoes on or not.. But he had shoes on when he 

come back in the kitchen to take a drink. 

_Q Did he have shoes on before or after you said, "Come out in the hall.. 
Someone wants to prove something to you?"' A. I didn't tell him come in the 
hall that no one wants to prove nothing to him. 

Q You didn't say that? A. No, I don't. 
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Q How did it happen, then, that Charles Thompkins went out into the 
vestibule? A. I heard his brother there, Clarence, tell him to come outside, 
he wanted to see him concerning some money. 
Q When you heard’his brother Clarence Thompkins invite Charles Thom- 
kins out into the vestibule -- A. Outside. 


108 Q Outside. Was Gordon Thompkins there? A Gordon Thompkins was 
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in the kitchen at the time. 

Q. Was there anything to obstruct Gordon Thompkins' hearing the conver- 
sation between Clarence Thompkins, the defendant, and his half brother, Charles 
Thompkins? A. Not that Ican see. At that time Clarence Thompkins was tak-— 
ing the baby back into the middle room which was the middle room between the 
kitchen -- he carried the baby back into the bedroom and at that time his wife 
handed Clarence Thompkins something. I don't know what it was. She handed 
him something. Then I came to the door, Hazel Lewis and myself. 

Clarence Thompkins put the baby back in the bed and he proceeded back to 
the door. . 

Q You were all friends at that apartment in Randolph Street, were you not? 
A. All friends, so far as I know. 

Q Do you know any particular reason why Clarence Thompkins should 
invite Charles Thompkins out in the hall to discuss a matter of money? A. 

It is possible. 

Q.. Do you know of any reason why that was done? A. I wouldn't have the 
least idea. 

Q. Now, when you were out in the hallway, and you were standing -- 

THE COURT: You mean vestibule? 

MR. HANTMAN: Iam sorry, your Honor. Ido mean vestibule. 

BY MR. HANTMAN: 

Q When you were out in the vestibule, were you standing there with the 
complaining witness, Mr.. Charles Thompkins and the defendant Mr. Clarence 
Thompkins? A. Youmeanafter I come out of the apartment ? 

Q As:soon as you emerged, as soon as you came out. A. Well, it’s the 
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door to the apartment leads into the vestibule. There is another door leads to 
the outside. I kept proceeding after I left the apartment on to the outside. 

Q What Iam getting at, Mr.. Coppedge, were you standing there while 
Clarence was talking to his half brother Charles about the money you say he 
wanted to talk to him about? A. No, I was not. 

Q Were (sic) was Clarence Tyler? A. In the automobile. 

Q And Hazel Lewis? A.. Was behind me on the way to the car. 

Q. Well, are you giving this Court and jury to understand that you left 

110 Clarence alone with his half brother Charles in the hallway? A. . Not to 
the extent that there was that much difference between us three going back to 
the car that I would say it would be any length of time. . Because, when I 
turned around as I almost got to the car, Lewis was almost to the car and then 
Thompkins was in behind Lewis. 

‘ Q What conversation, if any, did you hear between Clarence and Charles 
concerning money? A. None whatsoever, no more than what was said inside 
the apartment. 

| Q You mean you didn't hear a single solitary bit of conversation between 
. Clarence and Charles whatsoever? A. None whatsoever. 

Q. After you left the vestibule and you got to the outside, how-long after 
you got to the outside did Clarence Thompkins come there? A. Just as I got 
to the car Hazel Lewis was just a distance -- oh, from here to that table there, 
to the car, after I got to the car. . They they (sic) returned and I looked around 
and Thompkins was right behind Hazel Lewis. I still didn't see Charles. 

Q. Clarence was right behind Hazel Lewis? A. That's correct. 

111 Q. And the distance from where you are sitting to the table is how many 
feet, would you estimate? A.. Oh, I would estimate approximately twelve. 

Q. From the time you left the apartment to the time you got in your car 
with Hazel Lewis and Clarence, about 12 feet behind you, did you see anyone 
else go in that vestibule or anyone else come out of that vestibule? A. No, I 
didn't. 

Q. When you left 949 Randolph Street, Northwest, where did you go? A. 
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Back to 1338 Monroe Street, Northwest. 

Q Did you say. your wife works? A. She was working until recently. 

Q. She was working at that time? A. Yes. 

Q And what was she doing? A. Doing domestic work in Bethesda, 
Maryland. : 

Q. Working for a private family? A. . That's correct. 

Q. And this -- who did you say takes care of your children while your 
wife works? A. Another girl that stays in the house with us. 

Q. And she stays there until your wife gets home? A. That's right. In 
fact, she stays there, period. | 

112 Q. You mean she stays there all the time? A. That's right. 

Q Does anyone else live with you at this other address that you say you 
went to? A. . What? 1338 Monroe? 

Q. Yes,sir. A. I don't live there. 

Q. In other words, you are telling us that you, your wife and your three 
children and this other young lady are the only occupants of that place? A. My 
home, which was on Sheridan Street. That wasn't my home. 

Q Whose home was that? A. At the present time that was the home of 
Clarence Tyler. 

Q Oh, Isee. What were you doing at the home of Clarence Tyler sometime 
after 1:00 o'clock in the morning on December 3rd, 1957? A. After we left 
949 Randolph we went back to Clarence Tyler's house, which is a bootlegger 
joint, and we went to drinking whiskey again all over again. 

Q, You mean Clarence Tyler lives in a bootlegger joint? A. In fact, he 
is a bootlegger. He was at that time. 

113 Q You say he is? A. He was at that time. 

MR. FLAHERTY: Your Honor, pardon me for the interruption, but I think 
there may be some misunderstanding. . We have two Clarence Thompkins. 

THE COURT: He said Clarence Tyler. 

MR. HANTMAN: He said Clarence Tyler. . Yes, I understood him. 

THE COURT: Not the defendant. 
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MR. HANTMAN: No. 
MR. FLAHERTY: That is correct. It is another party not here. 
THE COURT: Another Clarence. | 
MR. HANTMAN: Yes. 
BY MR. HANTMAN: 
Q And when you went to Clarence Tyler's, which was this bootleg joint, 
what did you go there for? A. Well, I went there and my wife tried to get 
me to stay in the car to go home, but I imagine the whiskey I had drunk caused 
me not to go home; anyway, I got out of the car with the rest of them and went 
»On‘in'tire house, and in the meantime my wife got mad and drove off. 
But she finally came back, and when she came back the police was there. 
114 Q Mr. Coppedge, with all the bottles of Ancient Age you said you had, 
why did you find it necessary to go to this Clarence Tyler's place? A. I 
goes there quite a bit. Quite a lot. 
Q Had you consumed every bit of Ancient Age you had on you by that time? 
A. The half a pint I drank at Thompkins' house was the last that I had on my 
person. 


Q How long were you at Clarence Tyler's place before Officer Brennan 
appeared? A. Oh, about 15, 20 minutes. _ 
Q - And you recall Officer Brennan interrogating you concerning the alleged 
assault on the complaining witness in this case, Mr.. Charles Thompkins? A. 
. [remember him coming in, searching me first. He come in and searched me 
first. | 


~Q Isn't it true, as a matter of fact, the first thing he said to you was, 
“Did you see Charles Thompkins today?" A. I don't recall him saying that. 
| Q Or, "Did you see Charles Thompkins any time this evening?" A. I 
~~. don't recall that. | | 
Q Do you recall telling him you didn't see Charles Thompkins that evening? 
115 A. I don't recall... When he come and got me I was asleep and when I woke 
up again I was on Randolph Street. | 
Q Who was on Randolph Street? A. Iwas.: Then the officer woke me up. 
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Q. When Officer Brennan spoke to you concerning the assault on Charlest 
(sic) Thompkins, Clarence Thompkins was there too, wasn't he? A. That is 
correct. 

Q Do you recall him asking Clarence Thompkins if he had seen Charles 
Thompkins, the complaining witness, any time that evening? A. I do not. 

Q. Iam speaking of the early hours of December 3rd, 1957. A. I under- 
stand. I don't recall that. 

Q. You don't recall that? A. No. 

Q. Do you recall the defendant Charles Thompkins telling Officer Bren- 
nan he hadn't at any time seen Charles Thompkins? A. No, I don't. 

Q. Well, did that conversation take place as you now recall? A. Not that 
I recall. | 

116 Q. Where was Clarence Tyler and Hazel Lewis when you were in this 
bootleg joint? Where (sic) they with you? A. Yes, they were. 

Q. Did Officer Brennan attempt to talk to anyone else besides you and 
Clarence Thompkins here? A. No, he didn't. In fact, there was several 
other people there in the apartment. 

Q. -As far as you know, does Charles Thompkins know Clarence Tyler? 
A. Beg pardon? 

Q. As far as you know, does Charles Thompkins know Clarence Tyler? 
A. Yes, I think he know him. Charles used to stay in the same house, I under- 
stand, that Clarence Tyler was staying in. 

~Q. Does Charles Thompkins know Hazel Lewis? A. I think so. 

Q. So that if Hazel Lewis came into the apartment Charles should be able 
to recognize him, isn't that true? A. I don't see why he couldn't. I don't know 
how well he knew him, but he should be able to recognize him. 

Q. Your name is Mark Coppedge, Jr.? A. That is correct. 

117 Q. You.were born November 26, 1931? A. That is correct. 

Q. Are you the same Mark Coppedge, Jr., who on October 6, 1950, was 

convicted of the crimes of grand larceny and housebreaking? A. That is correct. 
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Q. Are you the same Mark Coppedge who on August 3rd, 1948, was con- 
victed of housebreaking and larceny in Richmond, Virginia? A. That is correct. 

Q. Are you the same Mark Coppedge who onMarch 9, 1951, was convicted 

_ of grand larceny at Richmond, Virginia? A. No. Just twice. | 

Q. Twice. 

MR. HANTMAN: That is all, Your Honor. 

THE COURT: Any questions, Mr. Hillman? 

MR. HILLMAN:. I have no questions. 

THE COURT: Any redirect? . 

MR. FLAHERTY: I just have one more question it occurs to me at this particu- 
lar time I would like to ask. ) 

REDIRECT EXAMINATION 


- 


BY MR. FLAHERTY: 
Q. How long have you been married, Mr. Coppedge? A. To the present wife, 
- Ihave been married since '52. 
118  Q Since 1952. A. That is correct. 
Q. The last six years you have been married to this present wife. A. That 
is correct. | 
Q. These offenses that you were interrogated about, did they happen prior « 
to 1952? A. That is right, prior. 
MR. FLAHERTY: That is all. 
THE COURT: : Stand down. 
[Witness left the stand. | 
THE COURT: Call your next witness. 
MR. FLAHERTY: Mrs. Coppedge. 
- Whereupon « 
VERNA L. COPPEDGE 
was called as a witness for the defendant and, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. FLAHERTY: 
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Q@. Mrs. Coppedge, will you state your fullname? A. Verna L. Coppedge. 

Q. Speak up loud so His Honor and the ladies and gentlemen of the jury can 
hear you. A. Verna L. Coppedge. 

119 Q. And are you the wife of the defendant Mark Coppedge? A. Yes, Iam. 
_ @. And you have been married how long? A. Almost 7 years. 

Q. Now, Mrs. Coppedge, Iam going to direct your attention to the early evening 
of December the 2nd, last year, as well as the early morning hours of December 3rd, 
last year, which is the time that it is alleged your husband committed the offenses 
he is now charged with and now being tried for. 

MR. HANTMAN: If Your Honor please, I think before counsel proceeds he 
Should advise this witness of her privileges in view of her marital status. 

THE COURT: Yes, madam, you are not required to testify for or against your 
husband. Do you wish to avail yourself of that privilege, you may do so. In re- 
spect to confidential communications you will not be permitted to testify at all. Do 
you understand? 

THE WITNESS: Yes. 

THE COURT: But you may in respect to other communications testify for 
your husband. 

BY MR. FLAHERTY: 
Q. .Now, having been advised of your rights, do you wish to testify? A. Yes, 
I do. 


120 A. Yes, I do. 

Q. Now, again, directing your attention to the evening of December 2nd, did 
you have occasion to see your husband on that particular evening before dark? A. 
Yes, I did. 

* * | * * * * * * 

Q. Now, was your husband at home during the entire evening? A. No, he 
wasn't. He was there and he left and came back the early part of the evening, around, 
must have been about eleven. 

Q. Now, starting from about 11:00 o'clock, when your husband came back, 
was he alone? A. No, he wasn't. 
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Q. Mrs.. Coppedge, you will just have to speak louder because I am having 

difficulty hearing you. He was not alone. Who was with him? A. I know several 
121 of the people who was with him. . Thompkins, and -- 
| Q. Which Thompkins? A. Clarence Thompkins. 

Q. That is the one seated here? A. Yes. 

Q. He was with him? A.. Yes. 

Q. Who else? A. A man named John Davis, Tyler, and one or two others, 
and Jimmy Hudson was with him. And one or two others I didn't know. — 

Q. Did they all come into your house? A. Yes, they did. 

Q. Now,. how long were they there in your house? How long did they stay? 
A. They were there for, oh, maybe an hour or more. And then they got ready to 
leave. ; 

Q. . What, if anything, did you notice, were they doing? A. They were drink- 

Q. Were you in the same part of the house with these people while they were 
there? A. Not exactly, because my husband went upstairs and I went up behind 

122 him and I tried to get him to come on and go to bed because he was drinking 
pretty heavy. And this man John Davis came upstairs to-go to the bathroom. My 
bedroom was off from the bathroom and he come in my bedroom and asked Mark 
was he going to carry him back downtown. And he was pretty high. And he kept 
worryinghimsome. Then my husband say he would take him back downtown. And 
so I said, "if you are going downtown I will go too." And that is when he left. 

Q. Then where did you go? A. He suggested, say something about he had to 
go past Randolph Street. | 

Q. Who said that? A. John Davis. And Clarence Thompkins. So -- 

Q. Goahead. A. So then I was driving. My husband was driving the car 
and he went to sleep at the red light and then I started driving the car. ThenI 
carried them past this Randolph Street -- I don't know which apartment it was 

‘ they went in, but then when we got there, Thompkins, I think it was, and Davis, 
got out of my car. My husband was still in the car. And then they went into an 

- apartment building. Someone came back out of the apartment building and called 
my husband. I asked him, I said, "Let's leave them." He said no, he had to take 
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123 the boy home. He got out to go into tell them he was going to. leave and he 
wasn't in but a few minutes before he came out. Then we went to Monroe Street. 
And I dropped my husband off at 1338 Monroe and then I went to take this other 
fellow home. Then I came back to pick my husband up and he had been arrested. 

Q. Now, Mrs. Coppedge, did you remark -- strike that. Now, when you 
arrived at 949 Randolph Place, you parked where on Randolph Place? Were you 
in front of the house or down the street or across the street or where? A. No, 

I wasn't in front of the house. I was about, maybe, apartment buildings, I was 
about two apartments from the house. 

Q. Were you on the same side of the street? A. Yes, I was. 

Q. Now, do you recall seeing anyone other than the ones you have mentioned 
in or around this house? A. No. I saw -- when I stopped in front of Randolph 
Street and these two people got out of my car, I pulled up the street because there 
wasn't a parking place. Then I saw this other car, there were two carloads of 
them, and then I saw two or three people get out of there and go into an apartment 

124 there, I guess it was that one. 

Q. Now, there came a time when you saw your husband coming back out. And 
who was with him at the time he came out? What order did they come out, if you 
are able to tellus? A. He came out just like he went in. 

Q. Imean, who came out first? A. I don't recall who came out first, be- 
cause, see, I was up the street. AndI don't -- I wasn't paying that much attention 
to who came out with him. 

Q. Now, did you hear any unusual noises? A. No, I didn't. 

Q. Did you hear any conversations pertaining to any altercation that might 

-have occurred there? A. No. 

Q. Did you hear any conversation concerning anything that happened in the 
house? A. No, I didn't. 

MR. FLAHERTY: Your witness. | 

CROSS- EXAMINATION 

BY MR.. HANTMAN: 


Q. Mrs. Coppedge, you say you recall your husband returning around 11:00 
o'clock on December the 2nd? A. . Yes. 
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125 Q Witha group of men. By the way, what day of the week was that? A. 
I don't remember whether it was on a -- I don't recall what day it was. 
Q. How do you know it was December 2nd? A. Well, Iknow. I mean, it 
was in December. But I don't recall what day it was. 

-Q You told counsel you went to 949 Randolph Street that same evening or 
early that morning. . Do you know which day that was? A. All I know, it was at 
night when they came home. 

.Q. And by "they" whom do you mean? A. When my husband came home and 
he brought these people with him. | 

Q. By “these people," you mean the defendant Clarence Thompkins? A. Yes. 
Q. John Davis and Jimmy Hudson? A. And two or three more that I don't 
know their name s. 
Q Have you ever been to 949 Randolph Street before? A. No, I haven't. 
_Q. You just went there on this one occasion with your husband? A. I went 
126 to Randolph Street. I don't know what the address was or anything. AllI 
_ know was I was on Randolph Street. 
Q. You told Mr. Flaherty that John Davis and Clarence Thompkins wanted to 
go there. A. Yes. | 
‘What did they say about why they wanted to go there? A. They didn't say. 
No conversation that you heard? A. No, I didn't hear any. 
Were the people sober or drinking or what? A. They were drinking. 
Had you anything to drink? A. No, I don't drink. 
You drove to this 949 Randolph Street, Northwest, did you not? A. Yes. 
Who directed you? A. Well, being that I have been in Washington some » 
time, I knew where the street was. 
Q. . Would you mind keeping your voice up so the alternate juror at the far end 
can hear everything you have to tell us? When you got there, who got out of the car? 
127 A. . Clarence Thompkins and John Davis got out of the car first. They went 
into an apartment building. 
Q. Clarence Thompkins, you say? A. Yes. 
Q. And John Davis? A. . Yes. 
7 Q. How long did they stay in there? A. They wasn't in there too long.. You 
| see, when they went in there, somebody came back to the door and called Mark. 
_ I told them I was going. I say, ‘You go in there and tell them to come on." 
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Mark went out of the car to go and get them. And he wasn't there but a few 
minutes. All of them came out together. At least Mark came out to the car. 
I don't know who else came out with him. 

Q. When they all came out together, did they come out walking or running 
or how did they come out? A. Well, Mark came out walking. 

Q. How about John Davis and Charles Thompkins? A. I think John Davis 
was drunk. . He was out in the front. 

Q. You mean he never went in? A. No, because he was out there talking 


128 and loud and everything and keeping a lot of noise. He was really -- 


Q. Try to keep your voice up. If I understand your testimony, only Clarence 
Thompkins and Mark Coppedge went inside the vestibule. A. I don't know who 
went in the hall. I know that John Davis and Clarence Thompkins got out of the 
car first. Iam not for sure whether John Davis went in there or not. But there 
were two carloads of them and some of the people in the other car got out and 
went in an apartment there. Whether it was that one or not -- then I saw John 


. Davis out in the front. 


Q. You mean John Davis? A. Yes, and he was laying down. 

Q. When you saw John Davis outside laying down your husband and Clarence 
Thompkins hadn't emerged yet from the vestibule of 949 Randolph Street? A. 
They were standing on the sidewalk. They were coming out toward -- at least 
Mark was coming out toward the car when I noticed that John Davis was sitting -- 
either laying there, talking to hisself real loud, not too far from where I was 
parked. 

Q. All the time you were parked there did you have your engine running? 

A. No, I didn't. 

Q. . Where did you take them from there? A. I went to 1338 Monroe Street. 

Q. Whose place is that? A. It was Steve Tyler was living there. 

Q. Who is this? A. Steve Tyler. . 

Q. Steve Howard? A. Tyler. 

Q. Tyler. A. Yes. 

Q. . Who is Steve Tyler? A. Well, all Iknow of him is Steve. Tyler. 
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125 _ @. Witha group of men. By the way, what day of the week was that? A. 
I don't remember whether it was on a -- I don't recall what day it was. 
Q. How do you know it was December 2nd? A. Well, Iknow. I mean, it 
was in December. But I don't recall what day it was. 

-Q, You told counsel you went to 949 Randolph Street that same evening or 
early that morning. . Do you know which day that was? A. All I know, it was at 
night when they came home. 

.Q. And by “they'’ whom do you mean? A. When my husband came home and 
he brought these people with him. . 

Q. By “these people," you mean the defendant Clarence Thompkins? A. Yes. 
Q. John Davis and Jimmy Hudson? A. And two or three more that I don't 
know their name s. 
Q. Have you ever been to 949 Randolph Street before? A. No, I haven't. 
Q. You just went there on this one occasion with your husband? A. I went 
126 to Randolph Street. I don't know what the address was or anything. All I 
_ know was I was on Randolph Street. 
Q. You told Mr. Flaherty that John Davis and Clarence Thompkins wanted to 
gothere. A. Yes. | 
What did they say about why they wanted to go there? A. They didn't say. 
No conversation that you heard? A. No, I didn't hear any. 
Were the people sober or drinking or what? A. They were drinking. 
Had you anything to drink? A. No, I don't drink. 
You drove to this 949 Randolph Street, Northwest, did you not? A. Yes. 
Who directed you? A. Well, being that I have been in Washington some %. 
time, I knew where the street was. 
| Q. . Would you mind keeping your voice up so the alternate juror at the far end 
can hear everything you have to tell us? When you got there, who got out of the car? 
127 A. . Clarence Thompkins and John Davis got out of the car first. They went 
into an apartment building. 
Q. Clarence Thompkins, you say? A: Yes. 
Q@. And John Davis? A. . Yes. 
Q. How long did they stay in there? A. They wasn't in there too long.. You 
see, when they went in there, somebody came back to the door and called Mark. 
_ I told them I was going. I say, "You go in there and tell them to come on." 
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Mark went out of the car to go and get them. And he wasn't there but a few 
minutes. Alli of them came out together. At least Mark came out to the car. 
I don't know who else came out with him. 

Q. When they all came out together, did they come out walking or running 
or how did they come out? A. Well, Mark came out walking. 

Q. How about John Davis and Charles Thompkins? A. I think John Davis 
was drunk. He was out in the front. 

Q. You mean he never went in? A. No, because he was out there talking 


128 and loud and everything and keeping a lot of noise. He was really -- 


Q.. Try to keep your voice up. If I understand your testimony, only Clarence 
Thompkins and Mark Coppedge went inside the vestibule. A. I don't know who 
went in the hall. I know that John Davis and Clarence Thompkins got out of the 
car first. Iam not for sure whether John Davis went in there or not. But there 
were two carloads of them and some of the people in the other car got out and 
went in an apartment there. Whether it was that one or not -- then I saw John 


. Davis out in the front. 


Q. You mean John Davis? A. Yes, and he was laying down. 

Q. When you saw John Davis outside laying down your husband and Clarence 
Thompkins hadn't emerged yet from the vestibule of 949 Randolph Street? A. 
They were standing on the sidewalk. They were coming out toward -- at least 
Mark was coming out toward the car when I noticed that John Davis was sitting -- 
either laying there, talking to hisself real loud, not too far from where I was 
parked. 

Q. All the time you were parked there did you have your engine running? 

A. No, I didn't. 

Q. . Where did you take them from there? A. I went to 1338 Monroe Street. 

Q. Whose place is that? A. It was Steve Tyler was living there. 

Q. Who is this? A. Steve Tyler. . 

Q. Steve Howard? A. Tyler. 

Q. Tyler. A. Yes. 

Q. . Who is Steve Tyler? A. Well, all Iknow of him is Steve Tyler. 
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Q.: Did you go in there? A. No, I didn't. 
Q. Now, do you know anyone named Clarence Tyler? A. That is his name. 
It is his name. We call him Steve. 
Q. You mean Clarence Tyler and Steve Tyler are the same person? A. Yes. 
Q. Do you know anyone named Hazel Lewis? A. I have heard of him. I don't 
know him personally. 


Q. You wouldn't know him if you saw him, or would you? A. Yes, would 
130 know him if I saw him. 

Q. Did you see Hazel Lewis that evening at all? A. I don't know whether he 
was with them or not. Iam_.notfor sure. But I did see him. 

Q. You did see him when? A. That evening, yes. 

Q. Now, when someone called, as you say, for your husband to come in the 
vestibule or the apartment, as the case may have been, did you see who that was? 
A. No, I didn't. | 

Q. How long would you estimate that your husband was in the vestibule or in- 
Side the premises altogether? A. Well, I would say, the way, he came right back. 

Q. Well, was it a minute, two minutes, five minutes? A. I'd say less than 
five minutes 

Q Lessthanfive minutes? A Yes. , 

Q Did you hear any conversation between your husband and Clarence Thomp- 
kins when they came back to the car? A. No, I didn't. 

Q. They did converse, didn't they? I mean, they talked to one another, 
didn't they? A. . Yes, but I don't recall what they was talking about. 

131 Q. . You don't recall anything they were saying at the time they came out? A. 
No, I don't 

Q. Now, your husband owns a gun, doesn't he? A. Not to my knowings. 

Q. You have never seen it? A. No. -_ 

Q. On this particular occasion did you see a gun in the possession of your 
husband? A. No, I didn't. 


Q. Did you know who was living at 949 Randolph Street, Northwest when you 
went there? A. No, I didn't. 


2 
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Q. . Did you know who was living at949 Randolph Street, Northwest when you 
went there? A. No, I didn't. 

Q. Do you know the complaining witness in this case, Charles W. Thompkins? 
A. Yes, I do. 

Q. How do you know him? A. Well, I know him by when I used to live on Home- 
stead Place, Northwest, he used to come around there in the same apartment up- 
stairs from where I used to live. 

_Q. He lived above you? A. No, he used to visit friends that lived upstairs. 
132 Q. Mutual friends? A. Well, I don't know. 


Q. People both you and he knew, is that it? A. Yes. 
* * *©* *©* &* KK &* KX * 


134 March 17, 1958 
x * * * * * * * * 
136 ; PROCEEDINGS 


MR. HILLMAN: May we approach the bench? 

THE COURT: Yes. 

[At the bench: ] 

MR. HILLMAN: I merely want to bring something to Your Honor's attention. 
My client Thompkins advised me this morning that he spoke to a witness over at 
the jail. This is the first time it has been brought to my attention, and Iam as- 
Signed counsel in this case. He tells me that this witness could testify as to 
something that the complaining witness told him. Merely as protection for my- 
self I bring this to the Court's attention. 

THE COURT: What is it the complaining witness told him? 

MR. HILLMAN: Well, he says that the complaining witness told this witness 
at the jail that it was someone else that struck the complaining witness. 

Now, Iasked my cleint if that witness knew who struck him, but he doesn’t - 
know that. 

THE COURT: But the complaining witness said somebody else struck him. 
That is what he says he will say? 

137 MR. HILLMAN: Iam a little bit reluctant in bringing this witness from the 
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jail down for this reason. I hada witness brought down here that my client told 
me about, and the witness. was brought down here and I spoke to him and he knew 
nothing about this case. And it is my impression that this witness at the jail may 
know nothing about this case either. 

THE COURT: Well, in view of the recent opinions of the appellate tribunals, 
for protection of counsel, I think we might as well take the time out to bring him 
here and put him on. 

MR. HANTMAN: I think Your Honor ought to know in addition, the government 
has no position at all, but counsel asked me if he could talk to the complaining wit- ‘ 

_ “Ress concerning the matter. We stepped out into the hallway and counsel nent 
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the complaining witness concerning the matter which his client advised him of and 
the complaining witness denies it, of course. He doesn't even know the witness 


who the defendant suggested be produced. ‘ 

THE COURT: That is what usually occurs, but we have to go through the " 
procedures. When you get him here, if he says the complaining witness said 
something of that kind, I will let you call the complaining witness and lay the 


foundation as to the time and place. If the complaining witness says no, as I 
138 suspect he will say, then you can put this witness from the jail on to impeach ~~ 
him. Just as a matter of procedure, do I have to issue a subpoena? A subpoena * 
won't get a man from the jail. No, I think we can bring him up by release without ’ 
very much difficulty. 7 

* x* * * * * &* & F¥ 


141. THE DEPUTY CLERK: Yes, sir, the witness is coming up from the jail. " 
“THE COURT: Under release. Have you a secretary? | . 
MR. HANTMAN: Yes. a 
THE COURT: Now, will you call Mrs. Lessons. . 4 
[In open court: } : 


THE DEPUTY CLERK: All witness who have not testified in the case of U.S. , 
vs. Mark Coppedge and Clarence Thompkins, please retire to the witness room. 3 

THE COURT: All right. You may proceed. 

MR. HILLMAN: Clarence Thompkins. | 





_. Whereupon _ 
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| CLARENCE THOMPKINS 
was called as a witness on behalf of the defendants and, having been first duly 
- Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. HILLMAN: . 

Q. Mr. Tompkins, state your full name, please, and speak loudly. A. My 
name is Clarence Thompkins, age 30. 

: Q@. And you are the defendant in this case, or one of the defendants. Now, 

142 directing your attention to the morning of December 3rd, 1957, starting on 

the previous evening, starting at December 2nd, what occurred, if anything? A. 
* Well, that evening, about, along about 2:00 o'clock, me and Charies and Allen 
were drinking. 

Q. Excuse me. When you say “evening, "' "2:00 o'clock, '' you mean in the 
‘morning? A. That evening. 

Q. In the afternoon? A. On the 2nd. Well, we all was drinking. And we 
went around to Steve's house, name Clarence Tyler, we call him Steve. AndI 
got to feeling pretty good. So I had $12 in my pocket and I took the $12 and give 
it to my brother. 

Q. Which brother? A. Charles. 

Q. That is the complaining witness. A. That is right. And I dozed off and 
went to sleep, and Charles went home, up to my brother Gordon's house, 949 
‘ Randolph Street. So that night around -- I don't know exactly what time it were, 
m I got Mark Coppedge to take me up there. But before we got there he had to 

run by his house to pick up his wife. He said something about his wife wanted 
143 to use the car. And then his wife, myself, and, well, there was two or 
three.more’in the car, we drove back past there and I got out, me and Hazel got 
out and went in, knocked on the door. 
Q. Now this is all at your brother Charles’ house, that is where you went? 
‘ A. That is right. We went and knocked on the door and after we found out some- 
one was home, I called Mark, told him to come on in. And so we all went in. 
-We went in the kitchen. I went in and got the baby and played with the baby. Then 
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-I told Charles I wanted to see him. We hada few drinks while we was there. . 
Q. When you came into your brother Charles' apartment, who was there? 
A. Gordon and his wife Dolores, and two kids and Charles. 
Q. _Now, you say when you came in there you went into the kitchen. A. That 
is right. 
Q. Did you have anything to drink while you were in the kitchen? A. Yes, 
sir, we did. bad 
-Q. Now, what length of time would you say it was that you played with Gordon's 
baby? A. I would say about five minutes. 
144 . Q. Was that the first time that you saw the baby? A. Yes, sir. 
.Q. How old was the baby? A. The baby was about three months old, seemed 
to be. | 
Q. Now, how long were you in the apartment altogether? A. We was in there, 
‘I would say about 15 minutes. ) e 
Q. Did you speak to your brother Charles? A. Yes, sir. | , 
Q. What, if anything, did you say to him? A. I told him I wanted to see him 
before I go. . 
Q. Did he say anything to you? A. He told me O. K 
Q. Where did you talk to him or see him? A. Well, when I got ready to go 
I asked him did he want to take me in there or come outside. He said, "I be out- 
side because I want to see you too. He came on the porch and I asked him for my 
money and he gave it to me and I left. I told him I would see him the next morning * 
and he said O. K. 
| Q. You asked him for your money? A. That is right. 
145 Q. And he gave it to you? A. Yes, sir. 
| Q. - Did you speak to your sister-in-law, that is, Gordon's wife? A. I did. 
I got a dollar off of her. 
_Q She gave you a dollar? A. . Yes. 
Q And after you spoke to your brother Charles, what happened then? A. * 
In the house? . 
Q. Inthe house. A. I spoke to him. He spoke back to me. 
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Q Did you have an argument with him? A. No, I didn't. 

_ @~ Did Mark Coppedge say anything to Charles? A. No more than spoke 
and offered him a drink of whiskey. | 

Q Then, after that, you say you left. A. Yes, we all left. 

Q Now, this is all on the morning of December 3rd, 1957. A. . The 2nd 
and 3rd together. ) 

Q Now, on that morning, did you strike your brother? A. No, sir, I 

146 didn't. 

Q. Did you have any reason to strike him? A. No, I didn't. If I wanted 
to hit him, during the time he lived with me, I would have hit him then. 

-Q How long had your brother lived up there on Randolph Street? A. About 
three months. — 

Q Prior to that time where did he live? A. He lived with me. 

Q Where was that? A. On Girard Street. 

Q How long did he live there with you? A. He lived there with me from 
January till along about December or October, and I put him out because he 
wouldn't go to work. 

MR. HILLMAN: I have no further questions. 

CROSS EXAMINATION 

BY MR. HANTMAN: 

Q Mr. Thompkins, what time did you meet Mark Coppedge on the night 
of the 2nd of December? A. I would say around 7:00 o'clock. 

Q Where did you meet him? A. 1338 Monroe Street. 

Q. Whose address is that? A. Clarence Tyler. 

147 Q.. Whose? A. Clarence Tyler, and I was living upstairs. 
Q. Had you had anything to drink when you first saw Coppedge? A. Yes, 
sir. Me and Charles had drunk some that day together. 
You and who? A. Charles. 
You. mean Charles was over at your place on Monroe Street? A.. Yes, sir. 
At 7:00 o'clock that evening? A. Not at 7:00 o'clock that evening. 
. When was that? A. Around 2:30, 2:00 or 2:30. 
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Q Inthe afternoon? A.. That is right. 

Q Did Charles owe you the money then? A. No, sir, that is when I gave 
it to him to keep for me. . He didn't owe me nothing. 

Q You gave him some money to keepfor you? A. That is right. 

Q How much money did you give him to keep for you? A. . $12. 

148 Q  Iunderstood you to tell counsel you had a considerable amount of money 
on you. Was this in addition to the $12? A. That's right. 

Q But you only gave Charles $12. A.. That's right. 

Q. What was this additional sum you had on you? How much was that? 

A. I would say about $15, fifteen, twenty dollars. 

Q Where did you and Coppedge go that evening? A. Well, we sit at 1338 
Monroe Street and we had a few drinks and I told him I wanted him to take me 
up to my brother's home. 

-Q Iassume Charles had left. A. That's right, he had gone home. 

Q. What time was it that you told Coppedge you wanted to go to your bro- 
ther's house on Randolph Street? A. Shortly after I met him and we had a couple 
of drinks. 

Q. This was in the early hours of December 3rd, was it not? A. That's 
right. | 

Q Who went to your brother's house besides you? A. Me, Coppedge, 
and Hazel, we the only three that went in. 

149 Q- Who drove the car? A. Mrs. Coppedge was driving the car at that 
time that we went to the house. 

Q. You say you, Hazel and the defendant Coppedge went into the house? 
A. That's right. That left Mrs. Coppedge and Clarence Tyler in the car. 

_Q - What happened to John Davis? A. I don't know. I guess he was left in 
‘the car because he didn't go in with us. 

Q You recall Mrs. Coppedge testifying that a John Davis was with you? 
A. Iheard her say the other day that he was. 

.Q Was John Davis with you? A. I don't remember. 
Q. What happened to Jimmy Hudson? A. He was in the car. 
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.He was there? A. Yes. 
Who is this fellow Hazel? A. He is Hazel Lewis. - He is a friend. 
Hazel Lewis. A. I think that is his last name. 
That means you had seven people in that car, is that right? A. . That's 


peoe 


right. 
Q.. Who went into your brother's place when you first got there? A. Me 
” and Hazel, myself and Hazel went up to the door and knocked. And then I called 
e Mark. I told Mark, "Come on," I say, "My brother is home. . Let's go in and 
drink up that half pint. : 
Q. You are quite sure you and Hazel went into the apartment? A. Yes. 
Q You recall Mrs. Coppedge testifying that John. Davis and Clarence went 
into the apartment? A. He didn't go in with me. | 
Q You don't recall John Davis going in with you? A. No. 
A Q. . When you and this person Hazel went into the building, did you go into 
the apartment? A. Yes, sir. | 
Q. Bothof you? A. All three of us went into the apartment. 
Q Did all three of you go in together? A. Yes, sir. 
151 Q Did you all three go into the building together? A. No, sir. 
Q. Well, now, which of you went into the building? A. Me and Hazel went 
in first and knocked on the door. . And it was either Gordon or Charles. said, 
“Just a moment, '"' and then I went back to the other door and called Mark and I 
@ said, "They home. Come onin.. Let's drink up that half pint of whiskey. " 
Q. You said, "Hey Homer"? A. I said, "They are home." 
Q They are home. A... That's right. 
Q And who were you calling to? A. I called Mark and told him, "Come 
on and let's drink up that half pint of whiskey. 


>» 
Q . Where was Coppedge? A. In the car. . He got out of the car and he 
came on in. 
« Q. Now, when you went into your brother's place, did you have that half a 


pint with you? A. Coppedge had it in his pocket. 
Q And you went in, according to your testimony, and your.half brother, 
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your brother, and your sister-in-law were there? A. That's right. 

152 -Q. And the children? A. That's right. 

| Q: And it is your testimony, as I understand it, you went and played with 
the children. A. That's right. : | 

@. Did you proceed to drink that half pint? A. All of us together drank it. 

. Charles, Mark and myself and Hazel. 

Q. How about Gordon? A. Gordon, he didn't drink any. 

Q. How about Gordon's wife? A. She drunk a little bit, not much. 

Q. Did you finish the half pint? A. Yes, sir. Left the bottle sitting right 
on the table. 

Q. When you went in there, it's true, isn't it, that Charles was in his 7 
bare feet? A. I didn't pay any attention to his feet. I know he didn't have on noshirt. 

Q. Was he in his stocking feet? A. I didn't pay any attention to his feet. 

Q. When you told Charles you wanted to see him outside, what did he say? 
A. He said, "O.K" 

153 Q. And you wanted to see him in reference to the money you had permitted 
him to hold for you? A. That's right. And Ialso was going to take him to work 
with me the next morning. : | 

Q. Take Charles to work? A. That's right, if he wanted to go. I was going 
to tell him about it anyway. 

Q. Charles wasn't working for you, was he? A. . No, sir. 

Q. Why didn't you ask Charles for the money when you were in the apart- 
ment? A. I don't discuss my business in front of anyone. 

Q. You gave him the money in front of Coppedge. A. I didn't give him 
the money in front of Coppedge. Coppedge wasn't even there when I gave him 


the money. 
Q.. When you stepped out in the hallway to talk to him you had Coppedge with 
-you, didn't you? A. No, Coppedge was in front of me, he had gone out. 
Q. What about Hazel? A. He was too. Coppedge and Hazel, they walked 
out in front of me. Charles come on out and closed the door. He come out on 
the porch. . There was a big light out there. You can see the house good. 
154 Q. Now, when you were in this vestibule or porch, as it were, did you ask 
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q Charles for the money? A. Sure, I asked him. 
’ Q Did Charles give it to you? A. That's right. 
Q And then you left. A. Itold him, "Will I see you in the morning?" 
He said, "O.K." 
Q. Did Charles have all his teeth in his mouth then that you could observe ? 
A. I guess he did, all except the brace.he wears. He wears a brace in his 


mouth. 
Q You didn't notice anything unusual about his features on that point? 
A. I didnot. 


Q Did John Davis stay in the car all the time? A. As far as I know of. 

Q. Did you talk to John Davis when you come out? A. No, I didn't. 

MR. HANTMAN: I believe that is all, Your Honor. 

MR. FLAHERTY: I have no questions of this witness, Your Honor. 

THE COURT: Any redirect ? 

155 REDIRECT EXAMINATION 

BY MR. HILLMAN: 

Q . When you left your brother's house that night, how was your brother 
Charles? In what condition was he? A. Just like he is now. 

Q Imean, was he bleeding or anything? A. No, sir, he wasn't. 

MR. HILLMAN: I have no further questions. 

THE COURT: Stand down. 

(Witness left the stand. ) 

THE COURT: Now, do you have any: further testimony, Mr.. Hillman, 
other than the matter you discussed at the bench? Then I will recess until you 
can determine whether you will proceed any further with your defense. 

. The jury will be excused and retire to the jury room until they are called 
back. I understand there is some other matter that.counsel wishes me to take up. 
(Jury withdrew from the courtroom. ) 

THE COURT: I will excuse you, Mr. Hantman, temporarily, if you have 
something else. 

MR. HANTMAN: There may be a short matter to discuss with Your Honor. 
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Counsel is interrogating his client right now. There is a possibility there is 


156 a matter to take up with you. 
*x* *£ *© * * *€*' *& * 


158 = ~— (In open Court:) 
MR. HILLMAN: I would like to recall the complaining witness for further 
questioning. 
159 Whereupon 


CHARLES THOMPKINS 
resumed the stand and, having been previously duly sworn, was examined and 
testified further as follows: 
RECROSS-EXAMINATION 
BY MR. HILLMAN: 
~ @. Do you know an Allen Alexander? A. I know Allen, but I don't know 
Alexander. 
Q If you were to see this Allen Alexander, could you identify him, if you 
saw him? A. I think so, yes. 
THE COURT: Mr. Marshal, will you bring him in? 
(A man was brought in the courtroom. ) 
THE COURT: Don't ask any questions. Just have him come in and have 
the witness see him. Look at him. Wait just a minute. You see him now? 
THE WITNESS: Yes. 
THE COURT: Have him returned. 
BY MR. HILLMAN: 
Q Now, Mr. Thompkins, sometime after -- 
THE COURT: Now, wait a minute. Is that the Allen you had in mind? 
THE WITNESS: Yes. 
_ BY MR. HILLMAN: 
Q Now, Mr. Thompkins, sometime after December 3rd, 1957, did you 
have an occasion to see this Allen Alexander? A. Yes, I have seen him since 
| then, yes. 
Q . Where did you see him? A. On the streets, and 1338 Monroe Street. 
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.Q. Did you have any occasion to drink with him? A. No, sir. 

Q.. Did you ever have an occasion to have discussions. with Mr.. Alexander ? 
A. No, sir. 

Q Did you ever tell Mr. Alexander that someone else struck you on the 
morning of December 3rd, 1957, other than the parties that you alleged struck 
you? A. Never have. 

MR. HILLMAN: Ihave no further questions. 

THE COURT: Stand down. Take a seat in the courtroom. 

| (Witness left the stand. ) 

MR. HANTMAN: I would like to call Allen Alexander. 

161 Whereupon 
: ALLEN ALEXANDER . 
was called as a witness on behalf of the defendant Thompkins and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. HILLMAN: 

Q. Mr. Alexander, state your full name, please, and speak loudly. 
A. Allen Woodson Alexander. 

Q And do you know the defendants in this case? A. Ido. 

Q.. Do you know one Charles Thompkins? A. I do. 

Q. Can you identify him, or do you see him in this courtroom? A. He 
is sitting back there. 

Q. Now, sometime after December 3rd, 1957, did you have occasion to 
see Mr. Thompkins? That is, Charles Thompkins? A. Yes, I did 

Q. Where did you see him? A. Well, I think it was in 13- -- in front 
of 1338 Monroe Street, Northwest. 
| In the District of Columbia? A. That is right. 
162 And was there anyone else present? A. There was me and him. 

Just you and him? A. Um-hum. 
Did you have any discussions with him? A.. Yes, we talked. 

_ Did he state anything to you -- strike that. About what day was this? 
A. I know it was before Christmas. - 
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Q. Last year? A. That's.correct. 

Q Was it very close to Christmas? A. Yes, it were. 

Q Did he speak to you in regard to the injuries he received on the morning 
of December 3rd? A. Yes, he did. 

Q.. Did he say anything to you about who struck him? A. Well, he told me 
that he didn't think -- he knowed that they didn't do it. He had an idea who did, 
though. 

_ Q Did he tell you who he thought struck him? A. He said it was.some 
people he got in trouble with about a woman. | 

Q Did he mention their name or his name to you?. A. Yes, he did. 

Q And who did he say it was that struck him? A. He didn't say who 
struck him, but he say he knew what it was about, why he got whipped, but he 
said they didn't do it. 

.Q  Andithis was all in front of 1338 Monroe Street? A. Well, we had got 
to drinking by then. 

Q Where were you drinking? A. Up in the doorway. 


Q.. Now, do you I understand (sic) that he definitely told you it was not 
either one of these defendants that struck him? A. Yes, he did, and he also 
' gaid he wasn't going to show up in court. 

MR.. HILLMAN: I have no further questions. 
CROSS- EXAMINATION 


BY MR. HANTMAN: 
Q Now, Mr. Alexander, you just come up from the D.C. Jail? A. 
That is right. | 
Q And you. say you know these defendants? A. Yes, I do. 
Q How long have you known Mark.Coppedge?,.A. Approximately, five 
months, five or six months. 
Is he a friend of yours? A. Casual acquaintance. 
Have you been to his home? A. Yes, I have. 
Have you had on occasion something to drink with him? A. Probably, yes. 
- Has he been to your place? A. Yes. 
Do you. live at 1838 Monroe? A. . No, I do not. 
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- Now, you know Clarence Thompkins? A. Yes, I do. 
How well do you know him? A. About the same length of time. 
Do you know him on a social basis? A. That is correct. 
And you drink with him on occasion? A. That's right. 
How often -- strike that. How long have you been down at the D. C. 
Jail? A. Since the 26th of February. | 
Q How long, during that period, have you had contact with these defend- 
ants? A. This is the first time I have seen Thompkins. 
165 Q How often have you seen Coppedge down there? A. Just at mealtime. 
Q Over what period of time? A. Since about -- 
MR. HILLMAN: I object, Your Honor. | 
THE COURT: Overruled. 
THE WITNESS: Well, they transferred me from one cell block to another, 
that is when I started seeing him. I'd say about the 5th of March. 
Q You have seen him since the 5th of March? A. Um-hum. 
Q How many times since the 5th of March have you seen him? Every 
day at mealtime? A. That's right. 
Q. And since the 13th, which was last Thursday, I believe, 13th of 
March, did you see him on Friday? A. Last Friday? 
Q Yes, sir. A. No, I did not. 
Q And over the week end? A. Isaw him, I think it was Sunday. 
Q. And how many occasions on which you have seen him since the 13th, 
did you discuss this case with him? A. I think he told me he was coming to 
166 Court about it. 
Q@ Did he tell you what Charles Thompkins had testified to in this case? 
A. No. 
Q Did he tell you what he had testified to in this case? A. No. 
Q Or what Clarence Thompkins had testified to in this case? A. No, 
he did not. 
Q.. Well, now, when he told you he was coming to court in connection 
with this case, what else did he tell you about this case? A.. Nothing. 
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Q Did he discuss the facts of the case with you? A. No.. Just told me 
he had to come to court. 
Q,. When did you find out that you were going to be a witness in this case? 
A. About an hour ago. 
-Q You didn't know anything about it until then? A. - No, I didnot. 
Q. You say you met Charles Thompkins in front of 1338 Monroe Street 
sometime before Christmas? A. That is right. 
167 Q When you met Charles Thompkins, were his front teeth missing on the 
upper gum? A... He looked the same to me ever since I been knowing him. 
Q How long have you known Charles Thompkins? A. Ever since I got out 
of the Army in June. | 
Q. Ever since when? A. Since the last of June. 
.@. You mean from June until sometime before Christmas when you saw 
Charles Thompkins he looked the same to you? A. Looked the same to me. 
Q. You didn't notice anything different on his face or mouth? A. He had 
a patch on his head. 
Q. When was this, on the occasion you saw him before Christmas? A. Yes. 


Q Did you and he get to discussing the assault that was made upon him? A. 


-Yes, we did. 

Q Who started the conversation? A. I came up to him and he said, "Let's 

get a drink." I said, “I haven't got much money." He said, "I drink wine." 
168  SoIsay Idrinkit too. So we got to drinking and talking. I asked him how 
_ did his head feel. He said O. K.. We discussed it and then he came out and 

said he didn't think that -- in fact, he knew that Mark and Bud didn't do it. 

Q Now he didn't just come right out with that unless you asked him 
something about it to begin with, isn't that true? A. Yes, I asked him how 
was his head feeling. 

Q Did you ask him first how he got the injury? A. I knew how he got it. 

. Q How did he get it? A. He said he had got beat. 

Q. When did he tell you that? A. About two days after it happened. 

Q Oh, so you saw it two days after it happened. When you met him then 
what did he say to you then? A. He didn't say nothing. I got a beating and 

| | kept on walking down the street with a girl. 
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Q You mean he said he got a beating and kept on walking? A. . Stopped 
and said."Good morning. " i 

Q. When he said he got a beating did you ask him how he got a beating? 

169 A. I didn't figure it was none of my business. 

Q. When you saw him two days after this was supposed to have happened 
did he have the front teeth in his mouth? A. His mouth still looked the same 
to me. 

Q Now, just prior to Christmas when you discussed this with him, who 
Started the conversation about the beating that Charles Thompkins was supposed 
to have sustained? A. I did. I asked him how did his head feel. 

Q. What did he say? A. He said it was all right. | 

Q . Was anything else said about this matter? A. Just what Igot finished 
telling you. | 

Q What was that? A. That he knew Mark and Bud didn't beat him. 

Q Who was it, if either one of you said it, said that Mark and Bud did 
beat him? A. Well, they were charged with it. | 

Q Did you know that? A. Yes, I heard it. 

Q How did you know that? A. Everybody in the neighborhood knew it. 

Q. Did you tell Charles Thompkins that his brother Clarence and Mark 
Coppedge were charged with the assault? A. . He knew it, I guess. 

170 Q. Did you discuss that with him? A. No, I didn't discuss it. 

Q Did you make any effort to go down to the police station and tell them 
that you were advised that Mr.. Charles Thompkins said someone other than. 
these defendants beat him? A. No, I didn't go down there because he. had 
told me, said when he went to the police with that information:they said he 
was going to charge him with making a false report. 

Q Charge who? A. Him. 

Q But you had information from the complaining witness that these two 
defendants didn't commit the assault. Why didn't you go to the police? 

A. None of my business. 
MR. HANTMAN: That is all, Your Honor. 





THE COURT: Any redirect? 
MR. HILLMAN:. Nothing further. 
THE COURT: Stand down. 


(Witness left the stand. ) 

THE COURT: Now, Mr. Hillman, do you rest? 

MR. HILLMAN: I rest, Your Honor. 

THE COURT: Do you have any rebuttal, Mr. District Attorney? 

171 MR. HANTMAN: Yes, Your Honor. Mr.. Davis. John Davis. 
Whereupon 
“ * JOHN DAVIS 
was called as.a witness in rebuttal by the government and, having been first 
duly sworn, was examined and.testified as follows: 
DIRECT EXAMINATION 

BY MR. HANTMAN: 

Q.. Will you give us your full name and address, please? A. John Man- 
uel Davis. 1477 Newton Street, Northwest. 

Q Keep your voice up so the lady at the far end of the jury box can hear 
everything you have to tell us... Do you know the defendants in this case, Mark 
Coppedge. and Clarence Thompkins? A. I do. 

Q. Are they friends of yours? A. Yes, sir. 

Q. . Do you know the complaining witness in this case, Charles W. Thomp- 

‘kins? A. I do. 

Q Now, Mr.. Davis, it has been testified in this case by Mr. Coppedge 
that you, John Davis, went to the home of Charles Thompkins at 949 Randolph 
Street, Northwest, here in the District of Columbia, in the early hours of 

172 December 3rd,. 1957. I will ask you, sir, whether you were at that resi- 
dence on that date and at that time. A. I was not. 

Q Have you ever been to Charles Thompkins' home at 949 Randolph 
Street, Northwest? A. I have. 

Q When was that? A. It was on or about Thanksgiving. 

Q How did you get there? A. We walked. 

Q@ Who is "we"? A. Charles Thompkins and myself. 
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Q.. What was your occasion for going there on that occasion? A. Collect 
some money from his brother. | 

Q@ You mean Gordon Thompkins? A. That's right. 

Q. And do you ever recall being in a car driven by Mrs. Coppedge. 

A. Ido. 

Q Were you ever in a car driven by Mrs. Coppedge on December 3rd, 
when she drove to 949 Randolph Street, Northwest.? A. . No. 

173 Q@ Do you recall being in a car while Clarence Thompkins and Mark 
Coppedge were inside 949 Randolph Street, Northwest? A. I do not. 

MR. HANTMAN: I believe that is all I have. 

CROSS-EXAMINATION 

BY MR. FLAHERTY: 

Q Have you ever been in a car with Mark Coppedge and his wife at all, 
sir? A. Ihave, sir. 

Q Andwhen? A. On about December 3rd. 

Q . Now, since you have been in a car with them on some other occasion, 
and now you say you were. not with them on December 3rd, how is it that you 
were not in that car on December 3rd? A. I didn't say I wasn't in the car. I 
said I was in the car. 

Q Oh,. But you said you did not go to 949 Randolph. A. That is correct. 

Q Now, what time were you in their car on the night of December 2nd 
and 3rd? Were you in there -- A. I really can't recall the time. But it was 
either -- I'd say approximately 11:30 or 12:00 o'clock or early hours of the 
morning. I don't recall because I don't remember. 

174 Q. About 11:30 or 12:00 o'clock on December 2nd? A. 3rd. 

Q. In the morning or evening? A. Either in the afternoon before 12:00 
o'clock or the early hours of the next morning. 

Q That is the following morning? A. That is right, the following morning. 

Q. . Where were you the night before? A. 3323 Holmead Street. 

Q Do you live there? A. I was at that particular time, yes. 

Q.. Was anyone else there? A. They was. 
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Q.. Who? A. My room mate by the name of James Robinson. 

Q. James Roberts? A. He was my room mate. ! 

Q Is he here today? A.. No, he is not. “a 

.Q.. Where is he today? A. I really couldn't say. I haven't seen him for at 
175 . some time. 

Q.. Now, just immediately prior to the night or the evening of December | 
2nd, had you been up to Charles Thompkins' house before? A. Around | 
or about Thanksgiving. | 

Q From Thanksgiving until December 2nd or 3rd, did you have any occa- 
sion to go around there at all? A. I did not. 

.Q. Now, when you and your friend were up on Holmead Place, you say on 
December 2nd, -- by the way, what day of the week was that? A. I don't Sd 
recall the exact date. 

Q. When you were up there with him were you and he drinking? A. I 
had been drinking but he wasn't. 

Q. .§ Were you drinking much or little? Were you in bed? A. Sure, I 
was in bed. That's why I went to bed. 

. Were you asleep or just drunk in bed? A. Iwas asleep. 
Had you been drunk? A No, been drinking. 
And he drank nothing? A.’ If Ke didI didn't see it. td 
Does he live there? A. That's right. I was rooming with him. 
_ Do you room with him now? A. Ido not. 


176 


When did you last see him? A. Approximately three weeks ago. 
Now, have you ever discussed this case with him? A. Never have. 
. When did you first discuss this case with Mr.. Hantman here? A. I is 
think it was.on the 12th or 13th. 
.Q 12thor 13th? A. That's right. 
Q Of March, this month? A: That's right. 
Q And did you know at that time that Mrs. Coppedge would testify in ™ 
this case? A. Ididnot. I knew she was here but I didn't know she was going 
to testify. 


COHOLLHLOH OLE 
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Q Prior to your coming here today, did you know that she had testified 
here? A. I didn't know it. I knew she had been here. 
Q Prior to your coming here today, did you know that somebody had tes- 
tified that you were up on Randolph Place on December 3rd in the early hours 
177 of the morning. A. I heard it. 
Q. When did you find that out? A. Lawyer Hillman said that Thompkins 
said I was up there. I was with him. 
MR. HANTMAN: May the record show, Your Honor, the witness is refer- 
ring to Mr. Hillman rather than: myself? 
THE COURT: He said, as I understand it, "Lawyer Hillman." 
THE WITNESS: Hillman, the gentleman there. 
THE COURT: He refers to the attorney.Hillman, the counsel for defendant . 
-Thompkins. 
BY MR. FLANNERY: 
Q.. Now, as.a matter of fact, you received a subpoena to be here, did 
you not? A. I did, sir. 
Q. And you responded to that subpoena and you had a discussion with Mr. ~ 
Hillman over there? A. That is right. 
Q And you told Mr. Hillman that you didn't know anything about it, isn't 
that right? A. That is right. | 
_Q And that you had somebody's apartment you wanted to paint. A. No, 
sir. 
178 Q Or somebody moving or something? A. That's absolutely wrong. I 
don't know anything about that. 
Q. You wanted to do some work for some people that had just moved. A. 
I never heard about that. It is the first I heard of it. 
Q.. Didn't you feel you were inconvenienced by being brought down here? 
A. I did not. | 
MR. FLAHERTY: Would Your Honor indulge mea minute? ff? 
THE COURT: Yes. 
(Counsel conferred. ) 
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BY MR.. FLAHERTY: 

Q. . Were you down here last Thursday? A. I was down here, if I recall, 
I was down here the 12th, the 13th, the first time I think was the 12th. That 
was the time last week I was down here, I believe -- on the 6th, the 12th, 
the 13th, and today, to be exact. 

Q. And wasn't that the day that Mr. Hillman told you you could go ahead 
and leave, that it wouldn't be necessary that you stay? A. No, sir. . He told 
me later that he left a notice for me that. he didn't need me any more. 

179 Q Now, when you left that day, that was the last day you were here, who 
did you leave with? A. Charles Thompkins and Marian’. Thompkins. 

Q. You and Charles Thompkins went away from here? A. All three of 
us left here together, the 13th. You see, we live -- 

Q On the way home did you discuss this case with Charles Thompkins ? 
A. I did not. 

Q You mean you walked out of this court with Charles Thompkins, both 


of you down here for the same purpose, but neither one of you said anything to 
the other about this case? A. We did not. 


Q Have you ever seen me before? A. I have, sir. 

Q . Where? A. Here and walking on the street one day as I was leaving 
here. 

Q.. Did you know at that time that I represented this man, Mark Coppedge ? 
A. Sol heard, you did. 

180 Q . You heardI did? A. Tha's right, sir. 
Q Do you recall making any voluntary statement at that time to me about 
_ this case? A. I think I said that I didn't know anything about it and I was 

losing a lot of time on my job. 

Q.. Did I understand you a little while ago, it didn't inconvenience you 
to come down here? A. It doesn't inconvenience me. 

Q Except you were losing a lot of time on the job? 

MR. HANTMAN: If Your Honor please, I think he is.arguing with the 
witness. 

THE COURT: Let him finish his answer. 





93 
‘MR. FLAHERTY: I have no further questions. 
THE COURT: Wait a minute. Do you have any questions, Mr. Hillman? 
MR. HILLMAN: I have no questions. 
REDIRECT EXAMINATION 
BY MR. HANTMAN: 
-Q Mr. Davis, when you were subpoenaed you were subpoenaed by 
counsel for the defendant Thompkins? A. That's right. 
Q You came to court in response to his subpoena? A. That's right. 
* * * &* &* KX € * 
182 BY MR. HANTMAN: 
Q Were you ever inside the premises 949 Randolph Street,, Northwest 
at any time? A. Not at any time. 
MR. HANTMAN: That is all. 
MR. FLAHERTY: No further questions. 
MR. HILLMAN: I have no questions. 
‘THE COURT: Stand down. Take a seat in the courtroom. 
MR. HANTMAN: No further rebuttal. 
THE COURT: Any surrebuttal? 
MR. FLAHERTY: Yes, I would like to call Mrs. Coppedge back. - 
Whereupon 
VERNA L. COPPEDGE 
was recalled as a witness in surrebuttal by the defendants and, having been 
previously duly sworn, was examined and testified further as follows: 
. DIRECT EXAMINATION 
BY MR. FLAHERTY: 
Q Mrs. Coppedge, you recall testifying here last week, and do you re- 
183 call testifying that you drove your husband's car to the premises 949 Ran- 


dolph Place and certain people were with you? | | 

Included in your testimony was some reference to the man who just testified, 
Mr. Davis. Now, will you tell His Honor and these ladies and gentlemen of the 
jury what your best recollection is of your testimony at that time? 
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MR. FLAHERTY: I object. | 

THE COURT: I sustain the objection. I don't think it is proper surre- 
buttal at all. She has already testified. Unless she wants to make a correction. 

BY MR. FLAHERTY: | 

Q. Is there anything about your testimony, Mrs. Coppedge, that you 
would like to change ? A. No, Itold the truth. John Davis was there. 

Q. You just heard the testimony of Mr. Davis from this witness stand. 
A. Yes. 

Q. Is that a true statement? A. Yes, it is. | 

Q. Concerning his not being in the house? A. No, he was in the car. 
I don't know whether he went in the house or not. But he was there the night 
they said this happened. ' 

184 Q Did you testify that he was on the lawn drunk? 

MR. HANTMAN: Objection. 

THE COURT: I sustain the question. The jury will recall what she testified. 

MR. FLAHERTY: No further questions. 

MR. HANTMAN: No questions. 

THE COURT: Stand down. Take a seat in the courtroom. 

(Witness left the stand. ) 

THE COURT: Anything further, gentlemen? 

MR. FLAHERTY: I have nothing further. 

THE COURT: How much time do you want? 

MR. HANTMAN: If Your Honor please, 10 minutes opening and 10 
minutes closing. 

THE COURT: 15 minutes all told. How much time does the defendant 
want ? 

MR. FLAHERTY: I think, Your Honor, 20 to 30 minutes. How much 
time do you want, Mr. Hillman? | 

MR. HILLMAN: Around 15 minutes. 

THE COURT: I will give each side 30 minutes. You can divide it up 


between you as you please and if you can't agree on the division I will divide 


it for you. — 
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All right, you may proceed. | 
185 OPENING ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. HANTMAN: May it please the Court, ladies and gentlemen of the 
jury, and alternate juror, as I told you on Thursday last when this case started, 
these two defendants, Mark Coppedge and Clarence Thompkins stood charged 
in a one-count indictment for the crime of assault with a. dangerous weapon, 
it being alleged, ladies and gentlemen, that on or about December 3rd, 1957, 
within the District of Columbia, these two defendants made an assault on 
Charles W. Thompkins with dangerous weapons, that is to say, a pistol and shod 
feet. | 

Now, in support and in proof of this one-count indictment which I believe 

_I outlined to you on Thursday last, the government put Mr.. Charles Thomp- 
kins on the stand. 

You. will recall, ladies and gentlemen, the week end intervening notwith- 
Standing, Iam sure, that Mr. Charles Thompkins was then residing at 949 
Randolph Street, Northwest, with his half brother, Mr. Gordon Thompkins. 

And he was getting ready to go to bed in the early hours of December 3rd, 
1957, when there came a knock on the door. 

It is Mr. Charles Thompkins' testimony that he and Gordon Thompkins and 
the two children were alone in the apartment at the time. 

186 By the way, let me make this one observation. 

You ladies and gentlemen are the sole judges of the facts in this case. 

It is your recollection as to what the witnesses testified to that will control. 
. So if any time in my argument your recollection. should differ from mine, 
you understand, Iam sure, that.it is your recollection that controls. 

In any event, coming back to Mr.. Charles Thompkins, you will recall, 
ladies and gentlemen, that Mr. Thompkins testified he opened the door and 
there stood the two defendants. They came into the apartment and Mr.. Clar- 
ence Thompkins started to pay with the children that were there. — 

Mr. Charles Thompkins was getting ready to go to bed, had his. shoes 
off, was in his bare feet; and in a short while Clarence Thompkins asked him 
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to step outside, somebody wanted to prove something to him. So he put on 
his shoes and he testified he stepped out in the hallway. . Clarence Thomp- 
kins preceeded him. 

“THE COURT: You mean in the vestibule. 

MR. HANTMAN: In the vestibule, yes, sir, Your Honor. Vestibule, yes. 

. Clarence Thompkins stepped out first, Charles Thompkins' half brother. 
He followed him out and Mark Coppedge, the second defendant in this case, 
brought up the rear, so to speak. | 

. 187 You will recall, ladies and gentlemen, that Charles Thompkins testified 

that when they took a few steps in the hallway Mark Coppedge struck Charles 
Thompkins on the back of the head with a pistol. He went down. He saw the 
pistol in his hands. And that he sustained severe lacerations on the head 


and scalp. 
That after he was down, you will recall that Mr.. Charles Thompkins 
said he was kicked by both of these defendants about the head and body, and 


in the process of his ati kicked they kicked out his teeth, and he lost several 
of them. 
That shortly thereafter these two defendants walked out of the vestibule 
_ into the street, got into a car, and they left. 
And Charles Thompkins dragged himself back to the. apartment, knocked 
on the door where he was admitted by Gordon Thompkins. 
Shortly thereafter he was taken to the hospital where he was treated. 
You will recall, ladies and gentlemen, the government offered, and it 
was received by the Court in evidence, Exhibit No. 1, which showed on Decem- 
ber 3rd, 1957, the hour of arrival being 2:00 a.m., Charles Thompkins 
of 949 Randolph Street, Northwest, was treated for three lacerations of the 
188 scalp. The:lacerations were sutured and he was referred to the dental 
Clinic for surgery on.Thursday, 9:00 a.m. 
Now, you heard Mr. Charles Thompkins say, ladies and gentlemen, 
that he at no time started this attack. . He at._no time gave these defendants any 
‘cause for their attack upon his person. | | 
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\. You heard Mr. Gordon Thompkins, and in this case,. ladies and gentlemen, 
I will call your attention to a very singular fact that appears of record. . We 
NN have the case of Gordon Thompkins, who is the full brother of the defendant 
\\ Clarence Thompkins, testifying against Clarence, and in behalf of Charles 
‘fhompkins, his half brother. 

\ And I submit to you, ladies and gentlemen, that Gordon ‘Thompkins cor- 
roborates everything that was told to you by Charles Thompkins, and there 
is no need for me to repeat what I have already said with reference to Charles 
Thompkins, except this: | 

You recall that Gordon Thompkins said he didn't hear anything outside 
except some noises like "Boom, " or "Boom, boom, " and the next thing he 
knew there was a knock on the door and there was Charles Thompkins, his 
head and face were bloody and his teeth were out and it was his estimate, as 
I recall the testimony, that there was less than five minutes that had elapsed 
between the time Charles Thompkins had gone out in the hallway and the 

189 time Charles Thompkins had knocked on the door and was readmitted 
and that the defendants, Mark Coppedge and Clarence Thompkins, were no- 
wheres around. 

You will recall also that Gordon Thompkins and, I believe, Charles 
Thompkins as well, testified that neither of them had had anything to drink 
that night. 

Now we come to Officer Brennan of the Metropolitan Police Department. 


-He‘tells you ladies and gentlemen that he responded to a call at these pre- 
mises shortly after midnight on December 3rd of last year; 


That as a result of the conversation he had with Charles Thompkins, 
he went to the resident where he found both of these defendants together, and 
asked them if they or either of them had seen Charles. Thompkins that night, 
and both of these defendants denied seeing him that evening. 
- You will recall Officer Brennan thereupon placed these defendants under 
arrest and took them back to 949 Randolph Street within a few minutes after 
the call came in and at that time and place Charles Thompkins identified 
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these two defendants as the individuals who had made the unprovoked assault 
on him. 
Now, what is the defense in this case? It appears to be one of denial. 

190 ~- Both of these defendants get on the stand and they tell you ladies and 

gentlemen that, "I didn't commit the assault upon Charles Thompkins. " 
You heard Mark Coppedge testify that he was driven to this place by his 
-wife. And they went into these premises and they said something about Gor- 
don's wife being there, and stayed a few minutes after Clarence played with 
the children, and they left. And something was said about a. criminal record 
for Mark Coppedge; and may I say here and now, ladies and gentlemen, that 
- evidence and that testimony is not adduced for you to make any association be- 
tween the fact that Mark Coppedge has once committee a crime and the fact 
that he stands here now. 
His. Honor will tell you it is omitted for one reason only, and that is to 
affect the credibility of that particular witness. 
| . Clarence Thompkins gets on the stand and says he recalls giving his 
half brother Charles some money to holdfor him. In fact, he gave it to him 
that very day, according to that witness, somewheres around $12. 
And that evening, if you would believe his story, he went with Coppedge 
to the residence of his half brother to get the money back. 

191 He doesn't recall how Charles was dressed, but he indicated he didn't 
discuss business in public and he wanted Mr. Thompkins to step out in the 
vestibule. And so he invited him out in the vestibule, and if you believe Mr. 

. Clarence Thompkins, apparently got his money and they departed. 
Now, this testimony, I submit to you ladies and gentlemen, is unreasonable. 
There is nothing to be ashamed of if he permitted Charles Thompkins 
to hold money. . Why wouldn't he ask him right there in the apartment? Why 
would he have to have him step out in the vestibule in order to get it? 
You heard Mrs. Coppedge. Mrs. Coppedge. would tend to corroborate 
the testimony offered by the defendant Mark Coppedge. 
They went there, according to Mrs. Coppedge, and again I caution you, it 
is your recollection of the testimony that controls, Mrs. Coppedge told you 











99 
that Clarence Thompkins and John Davis and Jimmy Hudson and a man named 
Tyler were all in the car with her when she drove there .:. : 
She told you the men were drinking and John Davis and Clarence Thomp- 


kins wanted to go to 949 Randolph Street and both John Davis and Clarence 
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Thompkins went into the apartment. And someone had called Mr. Coppedge, 
Mark Coppedge, to go in there, so he did, too. 

She had parked the car two apartments from the house. 

‘Now, in rebuttal to this story, ladies and gentlemen, you heard the witness 
John Davis himself testify that he had only been at 949 Randolph Place, North- 
west, on one occasion, and that was some time around Thanksgiving when he 
went to see Gordon Thompkins, get some money that was owed to him by Gor- 
don Thompkins, but he never went to 949 Randolph Street in Coppedge's car 
with either of the Coppedges, and furthermore, he had never been inside 949 
Randolph Street, Northwest, with Clarence Thompkins at any time. 

So I say to you, ladies and gentlemen, what this case comes down to is a 
question of fact, that is to say, which side are you going to believe? It is 
as simple as that. | : 

You have seen the witness Charles Thompkins. He has shown you the 
missing teeth. You have heard the testimony of Gordon Thompkins as to the 
condition he found Charles in as soon as he rapped on the door. 

We have the medical report that the scalp was lacerated and the witness 
was referred to the dental surgery. 

Then you have the testimony of these defendants. 

I ask you, ladies and gentlemen, to weigh the evidence in this case, weigh 
it carefully. Give it whatever weight you deem it should receive, and apply to 

_ those facts as you believe them to be, the law as His Honor will instruct. 

And I submit to you, ladies and gentlemen, a just and proper verdict in 
this case, one that would be fair and proper, both to the defendants and the 
citizens in the District of Columbia, would be one of guilty as charged. 

Thank you. 


* 
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Washington, D: C. 
March 17, 1958 
AFTERNOON SESSION 
1:50 p. m. 
CHARGE OF THE COURT 


214 THE COURT: Members of the jury, the indictment in this case charges 
| the offense of assault with a dangerous weapon agains two defendants. 
You will be required tovconsider the case against each defendant separately, 
_and render your verdict separately as to each defendant. 


When you go to the jury room, you will take with you the indictment. The 
indictment, however, is not evidence, but only a statement of the charges 
that have been_lodged against these defendants by the grand jury that has heard 
only one side of the case. 

Now, as I have told you before, the duty devolves upon me at this stage 
.of the trial to charge the jury, by which is meant to give the jury the principles 
of law applicable to the case. 

You are required to follow the law as I give it to you. 

- Now, the duty which devolves upon you is to determine the facts and then 
apply the law as I give it to you to those facts and reach a proper verdict of 
either guilty or not guilty. 

215 You, therefore, are the judges of the facts. Iam the judge of the law. 
You are the sole judges of the facts. That is your part in the judicial process 
when a case is tried by a jury. 

. Now, being the sole judges of the facts, you of necessity become the sole 
judges of the credibility of the witnesses, that is, the amount of credit which 
you will give to the testimony of each witness who has appeared before you. 

In determining credibility, it is proper for you to take into consideration 
the manner and demeanor and conduct of the witnesses as they testify, whetler 
they appeared to you to be truth-telling persons or otherwise, their ability 
or lack of ability to express to you through words what they have seenor heard, 

their ability or lack of ability to see and hear the things about which they testify, 
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any bias or prejudice which may have influenced or perverted their testimony, 


>» and any interest in the outcome of the case. which may have colored or distor- 
ted the testimony given, but when a witness has a deep personal interest in 

* the outcome of a case, the temptation is strong to color and distort the facts. 

. That, of course, is true of the defendants who have taken the stand, 


and in a lesser degree true of the complaining witness. 
| 216 Now, in determining these facts, you will look to only one source, namely 
the evidence, inferences reasonably deducible from the evidence. 

The evidence consists of what you heard from the lips of witnesses and 
the exhibit which was received in evidence, and nothing else. You are not to 
guess. You are not to speculate. You are not to conjecture. You. are to find 
your facts from the evidence and inferences reasonably deducible from the 
evidence. 

In evaluating the testimony of witnesses, however, you will bring into 
play your experience in life and you are not to put aside your common sense 
but you are to approach your task and perform your task calmly, patiently, 
unemotionally, without bias and without prejudice, and without sympathy, 
bearing in mind that you are the fact-finding body. 

Now, if you believe that either side to this controversy has failed to call 
a.witness peculiarly available to that side and has given no satisfactory explana- 
tion to failing to call that witness, you may infer that that witness, if called, 
would give. testimony contrary and adverse to the party failing to call him. 

Now one of the defendants, Coppedge, I believe, testified on his own behalf ‘ 

217 and it was brought out on cross-examination that on prior occasions he 
had been convicted of criminal offenses. Now, that testimony was brought 
out only for the purpose of allowing you to consider it when you weigh and 
evaluate the testimony. You are not to reason because he committed an offense 
on some prior occasion he must necessarily have committed the offense 
charged in this case. But you may consider his prior convictions. when you 
determine the amount of credibility you will give to his testimony. 

Now something has been:said‘in argument about motive. Motive is not an 
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ingredient of the offense charged. The law doesn't require that a motive for 
a crime be established. It is always proper, however, for the government 
to show, if it can, that there was a motive and for the defendant to show lack 
of motive. 
if the government does show a motive, that is a matter for you to con- 
Sider. If the evidence shows lack of motive or if there is no evidence. what- 
ever of motive. that is a matter for you to consider in facor of the defendants. 
Now, this indictment charges two defendants. As I have already stated, 
when two or more persons act together in the commission of a crime, each is 
| responsible in the eyes of the law, irrespective of the part he played. And the 
218 usual example that I give to juries to illustrate that principle of law is 
| the example of two men who set out to break into a house. One man actually 
physically breaks into the house and another may stand guard and watch. 
Both are guilty of housebreaking, although one never entered the house, be- 
cause they acted in concert and aided and abetted and connived with the other 
in the commission of the offense. | | 

Now, the burdencof proof rests upon the government to establish the 
essential elements of the crime charged and before I am through I shall give 
those essential elements to you. 

These defendants, like all defendants, enter this case clothed with the 
presumptionof innocence. That presumption abides with them until it has 
been overcomeby evidence which convinces you of guilt beyond a reasonable 
doubt. Now what is a reasonable doubt? It is a doubt based upon reason.as 
the name implies. It is such a doubt as would cause a juror, after a careful 
and candid consideration and comparison of the evidence, to be so undecided 
that he cannot say he has an abiding conviction of the defendant's guilt. It is 
.such a.doubt as would cause a reasonable man, a prudent man, to hesitate 
_or pause in the grave or more important transactions of life. However, it 
is not a fanciful doubt or a whimsical doubt. It is a doubt, as I have stated, 
219 that is based on reason, a doubt for which you can give a reason. 

"Phe Government is not required to establish guilt to a mathematical 
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certainty or beyond all doubt. Its burden is to establish guilt beyond a rea- 
sonable doubt, as I have defined that term.to you. | 

_Now, it appears in this case, beyond contradiction, that the complaining 
witness suffered serious physical injuries. His testimony is that he suffered 
those injuries as the result of an assault upon him. The defendants contend 
that if that be true, and have so testified, that they didn't commit the assault, 
. The complaining witness has testified that they did, acting in concert, one 
striking with a gun and another kicking with his foot, a shod foot, as the 
indictment charges. 

So the real crucial issue in this case, as I see it, although it will be 
necessary for you to determine each and every one of the essential eleme nts, 
but as I see it, and you are not bound by my views, but I give you my views 
for the purpose of assisting you in understanding what I think is the crucial 
issue, is to determine whether these defendants, or either of them, committed 
the assault; that is, whether these defendants or either of them, set upon the 
complaining witness and assaulted him and beat him and kicked him. 

220 You have the evidence on both sides of that picture. . You have the other 
evidence, which the government contends is corroborative, the evidence of 
the defendants which they contend corroborates their story that they didn't 
commit the act charged. It is for you to determine when you weigh all the 
evidence. _ 

As I see it, the crucial issue, critical issue for you to determine is whe- 
ther these defendants or either of them did the acts charged in the indictment. 

The essential elements of this case are as follows as to each defendant: 

First, that he intentionally offered with force and violence to do bodily 
injury to the complaining witness; second, that he had the present apparent 
ability to carry that offer or attempt into execution; third, that the offer or 
attempt was made with a dangerous weapon, by which is meant a weapon or 
instrument of offense, a weapon or instrument used or designed to be used 
in attacking an enemy, and which is likely to produce death or grave bodily 

' {Injury when used in the manner you find it was used. 
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Shoes on the feet may be a dangerous weapon, although not normally contem- 


plated as such, when used to inflict serious injuries. 
221 If you find that each and all of those three essential elements have been estab- 
‘lished beyond a reasonable doubt, as to either or both defendants, your verdict will 
_ be guilty as to such defendant or defendants. 

If you find and believe that any of those essential elements have not been estab- 
lished beyond a reasonable doubt in respect to one or both defendants, your verdict 
will be not guilty as to such defendant or defendants. 

| When you go to the jury room, you will select your foreman who will preside 
- Over your. deliberations and see that each of you is given a reasonable and fair 
_ Opportunity to make his arguments and express his views. 

When you have reached your verdict, which must be unanimous, you will make 
that fact known to the marshal in whose custody you will be. He will inform me. I 
shall assemble counsel and receive it. It will be announced by your foreman, unless 

the jury is polled, in which case it will be announced by each of you individually. 

The clerk will ask you first, ‘How do you find as to Mark Coppedge, " and your 

verdict will be either guilty or not guilty. Then he will ask you, "How do you find 
as to Clarence Thompkins, " and your verdict will be either guilty or not guilty. 

Now I will hear objections at the bench, if there are any. 

222 MR. HANTMAN: No objection by the government. 
| MR. FLAHERTY: I have no objections. 

MR. HILLMAN: No objections. 

THE COURT: Madam Alternate Juror, you are excused from further considera- 
tion of the case. The jury will not take the case and proceed to deliberate it. (sic) 

{Whereupon the jury retired to the jury room at 2:05 p. m. | 

THE COURT: The Court will stand recessed for five minutes. 

[Recess. ] 

3:05 p. m. 
VERDICT OF THE JURY 

THE DEPUTY CLERE: Mr. Foreman, has the jury agreed upon a verdict? 

THE FOREMAN: We have. 

_ THE DEPUTY CLERK: How do you find as to the defendant Mark Coppedge? 








* 223 
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THE FOREMAN: Guilty. 

THE DEPUTY CLERK: How do you find as to the defendant Clarence Thompkins? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: Members of the jury, your foreman says that you find 
the defendant Mark Coppedge and the defendant Clarence Thompkins guilty, and that 
is your verdict, so say you each and all? 

fAll:jurors so indicated. ] 

THE COURT: Mr. Hillman and Mr. Flaherty, I understand you were assigned 
by the Court to represent the defendants, that they were without funds to employ 
counsel. The Court wishes to express its appreciation to you for performing that 
public service without compensation. 

_MR. HILLMAN: Thank you, Your Honor. 

May the jury be polled? 

THE COURT: Yes. 

THE DEPUTY CLERK: Members of the jury, please answer as your name is 
called, and state your verdict. Polling as to the defendant Mark Coppedge first. 

Mrs. Mary E. Anderson. 

JUROR ANDERSON: Guilty. 

THE DEPUTY CLERE: Louis S. Atkins. 

JUROR ATKINS: Guilty. 

THE DEPUTY CLERK: Mrs. Corinne Bendy. 

JUROR BION: Bion. Guilty as charged. 

THE DEPUTY CLERE: Mrs. Dorothy Brown. 

JUROR BROWN: Guilty. 


224 THE DEPUTY CLERK: John R. Conte. 


JUROR CONTE: Guilty. 

‘THE DEPUTY CLERE: Mrs. Miriam Cornelius. 
JUROR CORNELIUS: Guilty. 

THE DEPUTY CLERK: Charles C. Curtin. 
JUROR CURTIN: Guilty. 


YF THE DEPUTY CLERE: Roscoe Dixon. 


JUROR DIXON: Guilty. | 
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THE DEPUTY CLERK: Mrs. Gertrude. Everhardt. 
JUROR EVERHARDT: Guilty. 
THE DEPUTY CLERK: Mrs. Anna B. Fondainse. 


_ JUROR FONDAINSE: Guilty. 
. THE DEPUTY CLERE: Joseph E. Francis. 


JUROR FRANCIS: Guilty. 
THE DEPUTY CLERK: John J. Gear. 
JUROR GEAR: Guilty. 


. THE DEPUTY CLERE: Polling as to the defendant Clarence Thompkins. 


Mrs. Mary Anderson. 
JUROR ANDERSON: Guilty. 


. THE DEPUTY CLERE: Louis S. Atkins. 


JUROR ATKINS: Guilty. 
THE DEPUTY CLERK: Mrs. Corine Bion. 
JUROR BION: Guilty. 


* * * *©* © © © & *¥ 


THE DEPUTY CLERE: The jury has been polled. 


[Filed March 17, 1958] 


On this 17th day of March, 1958, came again the parties aforesaid, in manner 


as aforesaid, and the same jury as aforesaid in this cause, the hearing of which was 
. respited Thursday, March 13th, 1958; whereupon the said jury after hearing further 
of the evidence and the instructions of the Court, alternate juror Mrs. Ella E. 
_ Kaiser, is discharged from further consideration in this case; and thereupon the 
jury retires to consider their verdict. 


The jury returns into court and upon their oath say that each defendant is 


guilty as indicted; whereupon each and every member of the jury is asked if that 
is his or her verdict and each and every member thereof say that each defendant 
_ is guilty as indicted; and thereupon the case is referred to the Probation officer 
of the Court and each defendant is remanded to the District of Columbia. Jail. 
: | By direction of 
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Present: -DAVID A. PINE 


United States Attorney Presiding Judge 
By Alfred Hant Criminal Court # Two 


Assistant ‘United States Attorney HARRY M. HULL, Clerk 


Dorothy Hoffmann and By /s/ Hugh E. Kline 
Harry Kaitz, Official Reporters. Deputy Clerk 


[Filed April 9, 1958] 

On this 3d day of April, 1958, came the attorney for the government and the 

defendant appeared in person and by counsel, Jack Hillman, Esquire. 
_ IT IS ADJUDGED that the defendant has been convicted upon his plea of not guilty 

and a verdict of guilty of the offense of | 

ASSAULT WITH A DANGEROUS WEAPON 
as charged, and the Court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of the 
Attorney General or his authorized representative for imprisonment for a period of 

Two (2) years to Six (6) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment and com- 
mitment to the United States Marshal or other qualified officer and that the copy — 
serve as the commitment of the defendant. 


/s/ David A. Pine 
United States. District Judge. 


[Filed April 17, 1958] ‘ 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO PROCEED 
ON APPEAL-JUDGMENT WITHOUT PREPAYMENT OF COSTS 
L Clarence Tompkins, being first duly sworn according to law, depose and 
say that Iam the in the above-entitled cause, and, in support of my appli- 


cation for leave to proceed in said cause without being required to prepay fees or 
costs, state as follows: 
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. That Iam a citizen of the United States. | 
That because of my poverty Iam unable to pay the costs of said suit or 


That Iam unable to give security for the same. 
That I believe I am entitled to the redress I seek in said suit or action. 
That the nature of my cause of action is briefly stated as follows: 


Appeal of Conviction because of insufficient evidence. 
/s/ Clarence Thompkins 
SUBSCRIBED and SWORN to before me this 14th day of April, 1958. 
/s/ J. E. Ottes, 
Notary Public, D. C. 
Let the Applicant proceed without prepayment of costs. 


(Unsigned) 
JUDGE 


[Filed May 1, 1958] | | 
. Washington, D. C., Thursday, April 3, 1958. 
The defendants herein appeared before the Honorable DAVID A. PINE, a judge 
in the United States District Court, at 10:00 a.m., to be sentenced. 
APPEARANCES: | 


ALFRED HANTMAN, Esa., 
Assistant U. S. Attorney, 
for the Government. 


J. B. FLAHERTY, Esq. , and John J. DWYER, Esq. , 
for the defendant COPPEDGE 


JACK A. HILLMAN, Esq. , 
for the defendant THOMPKINS. 


_ ‘THE DEPUTY CLERK: Case of United States versus Mark Coppedge and 
Clarence Thompkins. 
THE COURT: I will take up the.case of Thompkins first. 
_ MR. HILLMAN: Your Honor, I believe, has the probation report before you. 
. There is very little more that I can say except that this defendant does have a family, 
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three children; that he was employed prior to his arrest and conviction in this 
matter; and that Iam under the impression that he is proper subject for proba- 
tion. I ask that Your jHonor take that into consideration. 


THE COURT:. Does the defendant wish to make any statement? 

THE DEFENDANT THOMPKINS: . No, sir. 

THE COURT: It was a very vicious assault; and while he is eligible for 
probation, I can't see my way clear to give it to him. I don't think that this type 
of a case warrants it or merits it. 

MR. HILLMAN: I would like to point out to Your Honor that the evidence ad- 
duced at the trial was not so very, very strong for this conviction. 

THE COURT: Anything further ? 

MR. HILLMAN: Nothing further, Your Honor. 

THE COURT: Clarence Thompkins, it is the judgment of the Court that you 
be imprisoned for a period of from two to six years. 

Mr. Hillman, you were assigned, were you not? 

MR. HILLMAN: Yes, Your Honor. 

THE COURT: I wish to again thank you for the performance of that public duty by 
you without compensation. 

MR. HILLMAN: Thank you. 

MR.. FLAHERTY; May i address the Court at this time. I understand since 
the trial of this case that other counsel have been retained on behalf of the defen- 
dant, Mark Coppedge; and if it is permissible with Your Honor, I would like at this 
time to withdraw my appearance as counsel for the defendant. 

THE COURT: Have you entered your appearance, Mr. Dwyer? 

MR. DWYER: Yes, Your Honor. 

THE COURT: Very well. I will grant that motion. Now, Mr. Dwyer, do you 
have any statement that you wish to make before sentence is pronounced? 

MR.. DWYER: I don't believe I can add anything, Your Honor. I know you have 
a very full probation report; and, obviously, at this time it would be improper for 
me to attack the verdict of the jury. That moticn was heard by Your Honor and 
denied. I would invite, however, Your Honor's attention to the fact that this defen- 
dant was a businessman here in the District, that he has a wife and child that he 
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was trying to support, and I would ask Your Honor in view of that to be as lenient 
as possible in view of the circumstances of the case. 

THE COURT: Mark Coppedge, do you wish to make any statement before 
sentence is pronounced? 

THE DEFENDANT COPPEDGE: No, Your Honor. 

THE COURT: Well, he has a very bad record; and under those circumstances, 
Iam not going to give him the same sentence that I gave his codefendant. 

Mark Coppedge, it is the judgment of the Court that you be imprisoned for a 
period of from two to seven years. 

. MR. DWYER: At this time, as Your Honor will recall, Iasked Your Honor 
if he would set an appeal bond. I would renew my request that Your Honor do 
set an appeal bond, particularly in view of the conditions I outlined in my motion 
for a new trial last week. I do think there is a substantial question involved here; 
_ and while I wasn't present at the time of trial, I clearly got the impression that 
- Your Honor felt that possibly this verdict was a little unusual too at the time. As 
- Isay, I wasn't here, Your Honor. This is strictly hearsay. That is the impression 
I got. 
. THE COURT: I don't know where you got that impression from. 

MR. DWYER: I did have that impression, Your Honor. In view of the particu- 
- lar items that I mentioned here, which I don't believe the Government controverted, 
I do feel it is one the Court of Appeals should be allowed to review. 

THE COURT: What do you suggest in the way of a bond? 

MR. DWYER: I would say $4,000, Your Honor. 

THE COURT: How about it, Mr.. District Attorney? 

MR. HANTMAN: If Your Honor please, the Government takes the position 
_ that no bond ought to be set by this Court in this matter for the reason that all 
points raised by counsel in his motion for a new trial, which I anticipate will be 
the basis for his appeal, are basically questions of fact which were decided by 
--the jury. . In addition, under the recent Cash case, decided by our Court of Appeals, 
_ I do not believe any arguments of those advanced by counsel offer any reasonable 
expectation of success... Therefore, I would submit, to Your Honor that no bond 
ought to be set by this Court. | 
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> In the event the Court decides adversely to the argument made in connection 
ie with this matter, in the light of what I have represented to Your Honor last week, 
it would appear to me that a bond of no less than.$10, 000 would be an adequate 
bond in this case. 
‘ THE COURT: I will allow him to be at large on bail pending appeal and fix 
the bond at $7, 500. 
MR. DWYER: Very well. Thank you, Your Honor. 
7 (Thereupon, the hearing on the sentence was concluded. ) 
¢ CERTIFICATE OF OFFICIAL COURT 





REPORTER 
I, Harry Kaitz, do certify that the foregoing is the official transcript of the 
proceedings. 


/s/ Hurry Kaitz 
Official Court Reporter 


[Filed September 30, 1958] 
Name Clarence Tompkins _ Reg.. No.. #18975 Date Sept. 22, 1958. Box 25, Lorton, 
Va. 


Name - Hon. Judge David L. Pine; Street No. - U. S.. District Court; City - 

Washington #1, State - D.C. Case # 105-58 

Honorable Sir: 

In view of the conflict that existed in the ahove entitled case, I sincerely trust 

His Honor will consider the excessive sentence imposed and grant the undersigned 

any relief His Honor would deem to be just. Please accept this letter as a motion 
) for a. Reduction of Sentence, and if His Honor feels the undersigned is entitled to 
no relief, I request Leave to Proceed On Appeal In Forma Pauperis. I sincerely 
trust His Honor will render a just decision. I await your immediate reply. 

Very truly yours, 


Clarence Tompkins. 





_ . 
; 
: 


: 


_ [Filed October 6, 1958] 


112 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES ) 


Vv. : Criminal No. 105-58 
CLARENCE THOMPKINS ; : 
ORDER 


Upon consideration of the letter of defendant dated September 22, 1958, and 
considering same as a motion for reduction of sentence and alternatively as an 
application for reconsideration of his prior motion for leave to appeal in forma 


._pauperis, and-it appearing that the time within which the Court may reduce sen- 


tence has expired, and it further appearing in the light of Ellis v. United States, 


356 U.S. 674, decided May 26, 1958, prior to order denying leave to appeal in 


forma pauperis, that defendant should be granted leave to appeal in forma pauperis, 


_ it is this 6th day of October, 1958, 


ORDERED, that the motion for reduction of sentence be and the same is 
hereby denied. 

FURTHER ORDERED, that defendant be and is hereby authorized to appeal 
in forma pauperis and that transcript be provided at Government expense, and the 
order of June 10, 1958 vacated. 


/s/ David A. Pine 
E 


Certificate of Service 
I hereby certify that I mailed copies of the foregoing order to the United States 
Attorney, Washington, D. C. and to Edward F.. Daly, Esq. , 1025 Connecticut 
Avenue, N. W., Washington, D. C., attorney for defendant, and to Clarence 
Thompkins, 200 - 19th Street S.E., Washington, D. C., this 6th day of October, 
1958. , 


/s/ Inez H. Warren 
Secretary 
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NO. 14,791 
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UNITED STATES OF AMERICA, Appellee 


Appeal from Judgment of the 
United States District Court 
for the District of Columbia 
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Nicholas J. Chase 
Attorney for Appellant 
(appointed by this Court) 
1216 Wyatt Building 
Washington 5, D. C. 





APPELLANT'S STATEMENT OF THE ONS P 


I. 


Has the crine of assault with a dangerous weapon been judicially 
enlarged to a point beyond the tems of the statute governing that 
offense to define vaguely and indefinitely "shod feet" as any covering 
worn on hunan feet? | 

II. | 

Was prejudicial error committed by the Court when the instructions 
given to the jury, taken as a whole, greatly confused the jury as to: 

a) The law pertaining to principals and principals by law, 
such as aceonplices and aiders and abettors. 

b) The law pertaining to shoes or shod feet as dangerous 
weapons, 

c) The law of prior plan, shared crininal intent and concert of 
action. | 


d) What finding of facts on their part would support a verdict 





of guilty to the appellant. 


riz. 
The question is whether, in a trial upon an indfetnent fom assaqpit 
with a dangerous weapon containing one count running e0 qwo defendants, 
it was prejudicial error for the Court to refuse to direct an aequittal 
when: | 
| a) The Goverment failed to prove that appellant had a dangerous 
weapon in his possession at the tine of the alleged assault, 
b) The testinony of the Govermment's three vitnesses on points 
in issue was signifieantly internally inconsistent and externally 


contradictory. 


¢) , The Goverment fatied to eall, and gave no satisfagtory 
eenVenscion for failure to call, as a witness, the wife of one of the 
Govermnent's witnesses when said witness was peculiarly averiabie to the 
Government and was the only one that could have resolved ‘said {ngonsise 


tencics and eontradictions of thg Goverment’s witnesses, 


Se fe 








d) The complaining witness, the only Government witness 


present at the scene of the alleged assault, effectively inpeached 


hinself by statements on the record made by hin prior to the trial that 
were significantly and contradictorily inconsistent with statements 
made by hin at the trial. 

e) The Government failed to establish prior plan or 


shared criminal intent between appellant and his co-defendant. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO, 14,791 


CLARENCE THOMPKINS, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was convicted under a one count mecenane charging 
him and his co-defendant, Mark Coppedge, with assault with a dangerous 
weapon, to wit: a gun and a sho .d foot in violation of Title 22, 
Section 502, District of Columbia Code (1951 ed.). 

Appellant was sentenced to a term of from two to etx years on 
April 3, 1958, which was filed on April 4, 1958. On April 17, 1958, 
appellant filed an affidavit in support of his application to proceed 


on appeal without prepayment of costs which is also notice of appeal. 





This affidavit was filed on April 17, 1958. This application to proceed 


on appeal was denied by Order dated June 10, 1958. ! 


On September 30, 1958, a motion for leave to appdal in forma 


pauperis was filed. This motion was granted by Order dated October 6, 
1958. 
The jurisdiction of this Court is invoked under Section 1291 of 
Title 28 of the United States Code (18 U.S.C. 1291) and Rule 37 of the 
Federal Rules of Criminal Procedure. 
STATEMENT OF THE CASE : 
The Appellant, Clarence Thompkins, was Peeieroalioe assault with 
a dangerous weapon; to wit: a pistol and a sho.d foot under District of 
Columbia Code, Title 22, Section 502, (Tr. 222-225). He was sentenced to 
a prison term of from two to six years and is now in Lorton Reformatory, 


Virginia. 








A brief identification of the main characters involved in the 
proceedings below would be helpful at this point. 

Charles Thompkins (hereinafter referred to as Charles). ‘The 
complaining witness, is the brother (Tr. 5,749) or half-brother (Tr. 
30,48) of Gordon Thompkins (hereinafter referred to as Gordon), also a 
Government witness. Charles, 39 years of age, had lived with appellant 


up to three months prior to the alleged assault, but would not go to 


work, could not maintain his living expenses, and thus moved into Gordon's 


apartment where he was residing at the time of the alleged assault (Tr. 
40, 18, 63, 146, 9).. As of the trial, he was not working, hac moved out 
of Gordon's apartment three weeks after the alleged assault, and was 
living with, and off of, his stepfather (Tr. 40, 64). 

Gordon, Appellant's (Clarence Thompkin's) brother lived with his 
wife and their two infants in a three roon, first floor apartment located 
at 949 Randolph Street, Northwest (Tr. 47-48, 44}. Gordon was 18 years 
old at the time of the trial and had a steady job at a laundry (Tr. 54-65). 
When Charles arrived, Gordon allowed him use of the sofa-bed ir th~ 
apartment's living room (Tr. 22). 

Clarence Thompkins, appellant, had, by virtue of his sometime job 
on his co-defendant's (Mark Coppedge's, hereinafter referred to as Coppedge) 
trash removal truck, fallen in with an older crowd (Tr. 191). He had 
been drinking with his half-brother Charles on the afternoon of December 
2, 1957. (Tr. 142, 1147.) Appellant had a relatively large amount of 
money in his possession and, having alreacy done 2 bit of drinking and 
anticipating the evening ahead, gave Charles $12 to hold for him as 
Charles was preparing to leave appellant's room and return to Gordon's 
apartment (Tr. 147, 1148). As the evening progressed, appellant found 
himself in need of his money then being held by Charles (Tz. 142). 

Thus it was, that at approximately 1:00 A.M. or earlier (the time »ter--~ 
never having been satisfactorily established at the trial (Tr. 76, 102, 121), 
appellant, Coppedge, his wife Verna L. Coppedge, Haze] Lewis, and Clarence 
Tyler (the number of the occupants of Coppedge's automobile that night was 
never clearly established at the trial (Tr. 38, 150)) parked two apartment 


houses away from the front of Gordon's apartment house (Tr. 123, 143). 





From this point forwarc, the testimony regarding who admitted 





appellant and Coppedge into the apartment, who was then in the apartment, 


the relative positions of those in the apartment before and after appellant 
and Coppedge were admitted, and other material facts, isin such sharp 


disagreement in many of the facts recited by the Government's witnesses 


that some reference to those differences becomes necessary. 


Charles, the complaining witness, and the only Government witness 





who was present at the scene of the alleged assault, testified on direct 
exanination that he was in the living room, sitting on the sofa bed, and 
had removed his shoes in preparation for bed when he heard a knock on 
the apartment door (Tr. 9, 18). Gordon was in the kitchen so Charles 
got up and opened the door. Charles was very insistent on this point 


(Tr. 11, 22). However, earlier Charles had testified that he was in 





the living room talking to Gordon when appellant knocked on the door 
(Tr. 18). Gordon, a Government witness, testified on direct examination 
that he and Charles were, and had been, together in the living room for 
almost the whole evening, watching television (Tr. 54). |Gordon was posi- 
tive the television set was on for, as he explained, it would not have 
been on had Charles been drinking and Charles had not been drinking that 
night (Tr. 63). Gordon was also positive that he, hinself, had respontoc 
to appellant's knock, opened the apartment door and then had crossed the 
room and turned off the television set (Tr. 49, 55, 67). 
Charles and Gordon agreed that Gordon's wife was not then in the 
apartment (Tr. 18, 19, 45, 46). Appellant and Coppedge thaintained that 
she was in the apartment at that time (Tr. 95, 106, 143, 151, 152). 
The Government did not call, nor did it explain its ratocesncs to call, 
Gordon's wife as a witness. | 


Charles testified that appellant, once in the apartment, and after 


a bricf exchange of social amenities, went down the hallway, past the 





kitchen and into the bedroom; picked up Gordon's youngest child and began 


playing with her either in the bedroom or in the kitchen (Tr. 10, 11, 


20, 21). According to Charles, Gordon either stayed in the kitchen, 
where he had been when the appellant and Coppedge entered the apartment, 
or accompanied appellant into the bedroom, but in any event was not then 


in the living room (Tr. 24). The above choice was never! resolved by 








Charles, who further testified that appellant stayed in the bedroom 


(or the kitchen) but a short while and on Coppedge'’s demand, returned 


the infant to her bed and walked into the living room (Tr. 20, 24). 
Coppedge had been standing, all the while, alone with Charles ( the 
only other person in the living room during the bedroon episode) who 
had been sitting on'the edge of the sofa-bed (Tr. 11, 21, 22, 23). 
Charles naintainedé that no conversation passed between hinself and 
Coppedge; that Gordon came into the living room "a couple of minutes or 
so (Tr. 24) before appellant, Charles and Coppedge left the apartment, 
just in time to hear Coppedge tell Charles that "someone outside wantec 
tc sce hin; to prove something" (Tr. 12, 20, 21, 23-26). 

Gordon, while originally testifying on direct examination that 
he accompanied appellant to the bedroom (Tr. 49), later stated on cross- 
examination that he (Gordon) had never left the living room (Tr. 56). 

At this point in the trial it becomes apparent that, excluding any 
thought of conscious misstatement of fact, neither Charles nor Gordon 
nor both together, quite remembered what happened on the night in question. 
The pattern established at this point follows throughout the testimony of 
every Government witness and one is never satisfied that any of the 
Government witnesses remember what happened on the night in question. 

Charles, acceding to Coppedge's "message," put on his shoes, walked 
to the door and followed appellant into the vestibule, Coppedge closing 
the apartment door as he followed (Tr. 12, 26, 28, 39). 

The door to Gordon's apartment is located on the left wall of 
this six-by-four foot vestibule wherein Charles maintains he was assaultec 
(Tr. 27, 43, 55). ‘The street door of the vestibule, located to the right 
of Gordon's apartment door, is a swinging double door with windows along 
its top half. This door opens onto a concrete stoop with three or four 
concrete steps leading to sidewalk level (Tr. 29, 43, 44). 

Charles testified that immediately after Coopedge had closed the 
door to Gordon's apartment, and while Charles was facing appellant's 
back, Coppedge hit him over the head with a pistol three times, knocking 
him to the floor of the vestibule whereupon appellant kicked hin. 
Coppedge and appellant then continued to kick him in the mouth and all 
over his body for five minutes (Tr. 13-15, 26, 39, 42). At this point it 


is to be noted that nowhere in the testimony adduced at the trial is it 





established: who--did what_kicking-where, and though—uawerranted,—the 


inference pressed from the-well -phrased—qeatioas-of the-Assistant.. United 


States attorney, and Sharles' guarded answers thereto, is ‘that appellant's 





alleged kicks were the cause of the injuries sustained by Charles and 
established at the trial. One must also consider the danger to the defense 
in cross-cxamining Charles on this point. Thus, it may be said that there 
is no testimony that connected appellant with the injuries sustained by 


Charles and established at the trial. 





Nor was any testimony offered by the Governnent as to the type or 
design of shoe appellant was wearing .on- the night Pe easetone 

Charles testified that throughout his beating: (in| which he sustained 
scalp lacerations which required 11 sutures to close salite which eight of 
his teeth were kmocked out.:(Tr. 15, 14)), he not only rehained conscious 
but also highly perceptive (Tr. 27). He remembered the order in which, 
and the length of time that, he was beaten (Tr. 13-15, 28). He recalled 
that Coppedge said something to him during the alleged agsault pertaining 
to a motive for the assault, but what was said, not being in connection 
with this case, was not brought out (Tr. 13, 16). He eenenbered that 


appellant never said a word during the alleged assault (Tr. 14, 15). He 


specifically recalled hollering, not very effectively, but once for Gordon 


and that was all he remembered (Tr. 30, 31), yet when asked how he could be 


sure that a gun was used in the alleged assault, Charles explained that 
after receiving the above-outlined punishment, he "got up, looked out 
there" (Tr. 15) and saw Coppedge, gun in hand, and appellant quit the 
vestibule, descend to the sidewalk where they met three "unidentified" 
men (who, Charles was careful to add, never came into the vestibule (Tr. 
44, 46)) whereupon all of them got into Coppedge's automobile and drove 
away. 
Charles then returned to Gordon's apartment door/and knocked 

(Tr. 13, 29, 38, 39). Remembering the structure of the street door, this 
above-described maneuver would be possible only if, after his five minutes 
of intensive and extensive physical abuse, Charles had immediately gained 
his feet, walked to the street door, looked out through! the glass top-half 
of the street door on the departing duo, and then quintet, fixed the scene 
in his mind, turned, made his way to Gordon's apartment, door, and then 








knocked on it. Yet Gordon, when asked if Charles was standing up 
straight when Gordon opened the door, answered "NO." (Tr, 63.) (Also sce 
Tr. 6 "...80 he (Charles) crawled back to his doorway ...''). Charles 
testified, and was certain, that there was no woman either around or in 
Coppedge's automobile (Tr. 39). Yet Officer Brennan, the arresting 
officer in this case, as a witness for the Government, testified that as 
he approached the front of the house in which he apprehended appellant 
and Coppedge, no more than 20 ninutes after the alleged assault, he saw 
Mrs. Verna Coppedge drive away in Coppedge's automobile (Tr. 91, 92, 144). 

After Charles left the apartment, Gordon testified that he sat down 
on a chair in the living room and, although the television set was not 
then on, heard no cry for help fron Charles (Tr. 51, 66,°67). However, he 
did hear "a lot of boom, boom, boom noises" (Tr. 50) from the vestibule 
but did not investigate to ascertain their source (Tr. 61). Nor did he 
look out of his windows facing Randolph Street (Tr. 55). Approximately five 
minutes 2fter Charles had gone out, in response to 4 knock, Gordon opened 


his apartment door and found Charles in a bloody condition (Tr. 51, 62, 66). 


Shocked by the sight, Gordon gave him a towel in an effort to stop the 


flow of blood, but this effort was unsuccessful (Tr. 29, 52). Gordon then 
went to a neighbor's house, phoned the police and his father-in-law and 
returned to the apartment (Tr. 61, 62). 

Both Charles and Gordon, in response to leading questions put then 
by the Assistant United States Attorney, testified that appellant and 
Coppedge were wearing shoes on the night (early norning) of December 3, 
1957 (Tr. 14, 50).| The shoes they were wearing that night were never 
offered in evidence. 

Gordon's father-in-law came to the apartment to aid Gordon in his 
efforts to stem the flow of blood and was preparing Charles for his trip 
to the hospital when che police arrived. Charles testified that three 
squad cars, with at least eight policemen, pulled up at the apartment 
house (Tr. 34) but that after being questioned by Officer Brennan, that 
Officer had sent all of the other policemen, including his partner, away 
(Tr. 34, 35, 91). Brennan, despite Charles' injuries cescribed by Brennan 
as the result of a "serious assault" (Tr. 80), then went to 1338 Monroe 
Street, Northwest, where he apprehended Coppedge and appellant, searched 
them and glanced about the room in a fruitless search for the pistol 


6 





TABLE CF CASES 
Askins v United States, 97 U.S. App. D.°&. 
Z0?, 231 2.00 (41, cert. den. 351 U.S. 


S93, 75 5. St. 1054 


Battle v United States, $2 U.S. App. D.o. 
220, 2uG F.2d 440 


Beard v. United States, 65 App. D.©. 231, 
O2 F.2d 637, cert. den. 298 U.S. 655 


Bollenbach v United States, 326 U.S. 607 
66 S. Ct. £02 


Bouldin v United States, (CCA 5th) 261 Fad. 
67% 


Sorbin v United States, 253 F.2d 646 
Gonns v United States, 231 F.2d $97 


Hagnor v United States, (1932) 285 U.S. «27 
525. ct. 417 


Harper v State, 63 Miss 402, 35 So 572 


Hyde v Stato, (1914) 74 Tox Crim. Rep. 
486, 162 S.°3. 535 


Sosak v United States, (1931) 46 F.2d 906 


“otteakos et al v United States, 328 U.S. 
750, 665.ct. 1239 


McParland v United States, (D.c. Sir) 174 
F.2d 533 


iMedlin v United States, $3 U.S. App. D.c. 
64, 207 F.2d 33 


Nicola v United States, (3 Cir.) 72 F.2d 780 


People v Crowl, 28 Sal. App. 2d 299 
82 P.2d 507 


Pereira v United States, 347 U.S. 1, 
748. St. 358 


Robertson v United States (1948) 8&4 
U.S. App. D.C. 185, 171 ©. 2d 345 


Smith v United States, 230 F 2d 935 


iv. 





a7, 19,5. 20 


26 


28 
13 


16, 18-29 


27 


21 


27 


26 


26 


U0) iia OLS! 
16, 18-20 
26 


17 





allegedly usec in the assault (Tr. 77, 80-82). No other effort was made 
by him, at any time, to find the alleged pistol (Tr. 88). No shoes were 
seized as evidence; nor was it brought out at the trial that any tests 
were made to detect the presence of blood on appellant's or Coppedge's 
shoes. Brennan further testified that both appellant and Coppedge had 
denied having seen Charles “that evening" (Tr. 78, 79). Coppedge 
testified that he could not remember having given such an answer (Tr. 
100, 114-116). Appellant was never given the opportunity to refute 
Brennan's testimony on this point (Tr. 141-155). 

Brennan then took appellant and Coppedge back to Gordon's apartment 
whore Charles identified then as his assailants (Tr. 16, 79, 80). Gordon's 
father-in-law then drove Charles to Freedmen's Hospital (Tr. 15, 31). 
Although Charles testified that he had had a conversation with Gordon's 
father-in-law on the way to the hospital, the Government neither called 
hin as a witness nor gave any explanation for this lack of action (Tr. 31,32). 

There is a discrepancy in the testinony concerning, how many nen 
were present when the assault took place or were responsible for the 
assault. 

Brennan, after interrogating Charles and apprehending appellant 
and Coppedge, did not then, anc at the trial, consider that he had all of 
the possible suspects in the case (Tr. 86). Yet his search for the other 
suspects was confined to the questioning of informers (Tr. 90). 

Charles, on direct examination, testified to the effect that only 
two nen were involved in the assault and then later, on cross-exanination, 
that three other men were present, but were outside standing on the side- 
- walk (Tr. 25, 38). The Hospital record contains 2 statement, nade by 
Charies the night of the assault, that he had been beaten by five "known 


nen" (Tr. 74). This notation, it was pointed out, had been erased and 


‘unknown, * hardly legible, had been substituted (Tr. 75). Brennan testified 


that when he asked Charles who his assailants were and how many men there 

were, Charles told him there were five men (Tr. 86). It is interesting to 
note that the Assistant United States Attorney, in his opening statement, 

although not evidence, referred to five men involved in the alleged 


assault (Tr. 6). 





pects before taking Charles to the hospital because Charles' "relatives 
were cleaning him up and getting him bandaged." (Tr. 80, 81; See also 
Tr. 77). 
When finally admitted to Freedman's Hospital at 2:00 A.M. that 

same morning, the hospital records disclose that Charles received ll 
sutures for his scalp lacerations and that he was neferred to the dental 
clinic (Tr. 73-75). Charles testified that he had lost leight teeth and 
that the reason he had hollered but once was because of ithe great amount 
of blood in his mouth (Tr. 14). Gordon testified that Gia tee was covered 


with blood and bicd so profusely that the towel he had given Charles was 


quickly saturated with blood and the apartment bathroom was completely 


spattered with blood (Tr, 51-53). 


Appellant testified that he, Coopedge, and one Hazel Lewis, all 
went into Gordon's apartment (Tr. 143-149); that he played with Gordon's 
child for about 5 minutes (fr. 143, 144), went into the! kitchen where 
some drinking was done (Tr. 143); that he asked Charles to step outside 
on the porch (Tr. 144); that this was requested because appellant did 
not care to have all those present, most of wnom were drinking, know of 
his financial dealings (Tr. 143); that Charles stepped out onto the porch 
where he returned the $12 left with him eariier in the evening (Tr. 144, 
145, 154); that when appellant left him, Charles was a no way injured 
(Tr. 154, 155). Coppedge corroborated the essential import of this 
testimony. 

Alien Alexander testified on behalf of the pacewiancs that just 
prior to Christmas of 1957, but subsequent to the alleged assault, 
Charles had told him that appellant and Co»pedge were hot the persons 
respensible for his injuries and that Charles had no intention of appear- 
ing in Court (fr. 161-163, 168, 169). Alien ioreiier hota not go to the 
police with this informatica because, as he explained it, Charles told 
him the police had threatened to charge Charles with making 4 false 
report (Tr. 170). Alexander admittee being -:.cquainted with the defenc-: 
ants tut denied that either of them hed discussed the |facts of the case 


with him (Tr. 165, 166). Charles had b2en recalled to the stand and had 
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testified that at no time had he told anyone that the defendants were 
not his assailants (Tr. 160). Charles had, at first, told the Assistant 
United States Attorney anc Mr. Hillman, appellant's counsel, that he dic 
not know Allen Alexander (Tr. 137). Later he admitted that he might know 
an Allen but no Alexander (Tr. 159). Still later, when confronted by 
Allen Alexander, Charles finally admitted that he knew Allen Alexander 
(Tr. 159, 160). 

The Jury was instructed by the Court, deliberated for one hour, 
and then returned with a verdict of guilty of assault with a dangerous 


weapon as to each defendant. 


STATUTES AND RULES INVOLVED 
The relevant portions of the statutes and rules involved are set 


forth in Appendix A. 


STATEMENT OF POINTS 
Es 
The crime of assault with dangerous weapon has been judicially 
enlarged to vaguely and indefinitely include “shod feet." The Court 
should re-examine the law on this subject and not continue to “legislate” 
what would rightfully be denominated aggravated assault were there such 
a statute in the District of Columbia. 


Ir. 


The Trial Court committed prejudicial error in its charge to 


the jury for the instructions, taken as a whole, greatly confused the 


jury as to: 

a. The law of principals and principals by law such as 
accomplices and aiders and abettors. 
The law pertaining to shoes or shod feet as dangerous 
weapons. 
The law of prior plan, shared criminal intent and 
concert of action. 
What finding of facts on their part would support 2 


verdict of guilty as to the appelicnt. 





Ir. 

The Trial Court erred in denying appellant's motion for judgment 

of acquittal because: 
a. The Government failed to prove that appellant had a 

dangerous weapon in his possession at the time of the alleged 


assault. 


b. The testimony of the Government's three witnesses was 
significantly inconsistent and contradictory. 
c. The Government failed to call, and gave no satisfactory 
explanation for failure to call, a witness, the wife of one of the 

Government's witnesses, peculiarly available to the Government, 
when said witness was the only one that could have resolved said 
inconsistencies. . 
ad. The complaining witness, the only witness for the 
Government present at the scene of the alleged assault, effectively 
impeached himself by statements on the record made by hin 
prior to the trial that were significantly and contradictorily 
inconsistent with statements made by him at the trial. 
e. The Government failed to establish a prior plan 


or shared criminal intent between appellant and/his co-defendant. 


SUMMARY OF ARGUMENT 
The argument proper is divided into three main subparts: 


I. The law; II. The instructions; III, The sufficiency of the 


evidence. 


The argument as to the law is based on the contention that the 


Medlin case, which held a "shod foot" a dangerous weapon under Title 22, 
Section 502 District of Columbia Code (1951 version), is based on the 

Tatum case, which held “lye” to be a dangerous weapon under the same 

section, and the Tatum case did not correctly construe the law as 

given in that section, supra. The Tatun decision judicially enlarged section 
502 to the extent that assault with a dangerous weapon has become an 
aggravated assault statute, which was never the intent of that section. 


Since appellant was indicted under Section 502, this extension 
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testified that at no time had he tol¢ anyone that the defendants were 
not his assailants (Tr. 160). Charles had, at first, told the Assistant 
United States Attorney and Mr. Hillman, appellant's counsel, that he dic 
not know Allen Alexander (Tr. 137). Later he admitted that he might know 
an Allen but no Alexander (Tr. 159). Still later, when confronted by 
Allen Alexander, Charles finally admitted that he knew Allen Alexander 
(Tr. 159, 160). 

The Jury was instructed by the Court, deliberated for one hour, 
and then returned with a verdict of guilty of assault with a dangerous 


weapon as to each defendant. 


STATUTES AND RULES INVOLVED 
The relevant portions of the statutes and rules involved are set 


forth in Appendix A. 
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STATEMENT OF POINTS 
ene 
The crime of assault with dangerous weapon has been judicially 
enlarged to vaguely and indefinitely include “shod feet." The Court 


should re-examine the law on this subject and not continue to “legislate” 


what would rightfully be denominated aggravated assault were there such 


a statute in the District of Columbia. 
Ee 
The Trial Court committed prejudicial error in its charge to 
the jury for the instructions, taken as a whole, greatly confused the 
jury as to: 
a. The law of principals and principals by law such as 
accomplices and aiders and abettors. 
The law pertaining to shoes or shod feet as dangerous 
weapons. 
The law of prior plan, shared criminal intent and 
concert of action. 
What finding of facts on their part would support a 


verdict of guilty as to the appellent. 





Itl. 
The Trial Court erred in denying appellant's motion for jucgment 
of acquittal because: 
a. The Government failed to prove that appellant had a 
dangerous weapon in his possession at the time olf the alleged 
assault. 
b. The testimony of the Government's three enesess was 
significantly inconsistent and contradictory. | 
c. The Government failed to call, and gave no satisfactory 
explanation for failure to call, a witness, the wife of one of the 
Government's witnesses, peculiarly available to the Government, 
when said witness was the only one that could have resolved said 
inconsistencies. 
a4. The complaining witness, the only witness for the 
Government present at the scene of the alleged dssault, effectively 
impeached himself by statements on the record made by hin 
prior to the trial that were significantly and ¢ontradictorily 
inconsistent with statements made by him at the trial. 


e. The Government failed to establish a prior plan 


or shared criminal intent between appellant and/ his co-defendant. 


SUMMARY _OF ARGUMENT 


The argument proper is divided into three main subparts: 


I. The law; II. The instructions; III, The sufficiency of the 


evicence. 
The argument as to the law is based on the contention that the 

Medlin case, which held a "shod foot" a dangerous weapon under Title 22, 

Section 502 District of Columbia Code (1951 version), is based on the 

Tatum case, which held "lye" to be a dangerous weapon under the same 

section, and the Tatum case did not correctly construe the law as 

given in that section, supra. The Tatum decision judicially enlarged section 

502 to the extent that assault with a dangerous nance has become an 

aggravated assault statute, which was never the intent of that section. 


Since appellant was indicted under Section 502, this extension 
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of the law worked to his prejudice and constituted prejudicial error. 


We further argue that should the Court continue to follow the Tatum line, 


that at the very least under Section 502 some showing of the dangerous 


character of an object is necessary. This showing, by way of evidence, 
must be more than the nere allegation that a shoe was employed in the 
alleged assault. The proof must show that the shoe was a “shod foot." 

The shoe itself, or other comparable evidence must be shown so that the 
jury will have facts before them on which to decide whether the object 
used in an assault is in fact a dangerous weapon. To do less would 

nean that the test under aggravated assault cases has been employed, 

as the test to be used under Section 502, to the complete ignorance of the 
plain words of the statute "dangerous weapon." 

The argument as to the instructions is based on the contention 
that the jury was confused by unclear and, when taken as a whole, con- 
tradictory instructions on vital issues in this case. Therefore, the 
jury could not know the correct law governing this case and were thus 
unable to apply their findings of the facts justly. The instructions 
at one point gave the jury to believe that they were to find for each 
of the defendants separately. At another point, and with added emphasis, 
the jury was led to believe that they were to decide the question of 
appellant's guilt "irrespective of the part he played" in the assault. 
The interplay of these divergent instructions led the jury to 4 point 
where they could reasonably believe that they were to apply a “ouglt by 
association" concept to appellant. That both defendants were in fact 
found guilty of the alleged assault is added evidence that the jury 
dia in fact apply this erroneous concept, clearly prejudicial to 
appellant. 

The argument as to the sufficiency of the evidence is based 
on the whole of the record which discloses, even to a perfunctory glance, 
the unreliability of the complaining witness' testinony. That testimony, 
clearly unworthy of belief, is set forth in part in the Statement of 


the Case supra. Without said testimony, there was no evidence connecting 





appellant with the alleged assault. The testimony of the complaining 
witness, as contrasted to the testimony offered by the other witnesses 


for the Government and as inspected by itself, should not have been 


allowed to be the basis of appellant's connection for it was wholly 
unworthy of belief. Thus appellant's motion for judgment of acquittal 


should have been granted, 


ARGUMENT 


Ts, | 
The Crine of Assault with a Dangerous Weapon has been 


Judicially Enlarged to Vaguely and Indefinitely Include 
"Shod Feet". This Court should Re-examine the |Law on 


This Subject and not Continue to "Legislate" what would 


Riphtfully be Denoninated Aggravated Assault Under 


Varying Facts were there such a Statute in the District 
of Columbia. 


The thrust of our contention on this point is: 


(1) There is no statute in the District of Columbia that 


| 
| 

covers aggravated assault as such, 
| 


(2) It must therefore be assumed that the framers of the 
District of Columbia Code and all those who took part jin its 
infrequent revisions felt satisfied that the common law adequately 
covered this crine. 

(3) Mayhem, at common law, was a felony punishable by death. 
There was no such crime as assault with a dangerous weapon at cormon 
law. 

(4) Seeking to impose the same penalty for each of these 
separate crimes, clearly separate when one notes the dissinilarity 
of each ones origin, the legislature grouped both of then, the one 
having its common law, the other its statutory origin, in the sane 


section when enacting the original District of Columbia Code (31 Stat. 





1321 Ch. 854 Sec. 804, March 3, 1901). That statute read: 


"Sec. 804. Mayhem - Every person convicted of an 
assault with intent to commit mayhem, or an assault with a 
dangerous weapon, shall be sentenced to imprisonment for not 
more than ten years." 








Since that time, it is to be noted, only the title of that 


section and its section number (due to the inception of the present 
title system) have been changed. 

“Sec, 904. Mayhem. . ." has been deleted and "Assault with 
intent to commit mayhen or with a dangerous weapon" has been substituted 
for it in the present Title 22, Sec. 502. 

(5) The rules of statutory construction allow resort to the title 
of an act, or a title of a section of an act, not as part of the law but 
only if the plain intent of the legislature is not clear in the body of 
the statute itself. Since this statute clearly designates one penalty 
{ten years) for two distinct offenses, it is not necessary to resort to 
the title of this section. But in light of the deeisions under this 
section, it would seen that the Courts have neither followed the plain 
Language of the statute, nor have they given effect to the title of 
this section. For clearly, if the Court, as in Tatum v. United States, 
71 App.» D.C. 393, 110 F. 2d 535, and Medlin v- United States, 93 U.S.» 
App. D.C. 64, chooses to rely on California cases, where the statute 
concerned with the coverage of crimes falling in the general area of 
aggravated assaults are so dissimilar to this section of the District 
of Columbia Code as to be totally unworthy of reliance, it oust be 
assumed that those cases relied on were read. 

In Gonns v. United States, 231 F. 2a 907, it is stated 
that Section 245 of the Penal Code of California is construed in the 
Courts in California so that “Every person who commits an assault 
upon another with a deadly weapon or instrument or by any means of force 
likely to produce greatpodily injury is punishable by imprisonment not 
exceeding ten years - - ." creates two offenses; 1) assault with a 
deadly weapon or instrument and 2) assault by any means of force likely 
to produce great bodily injury. The latter offense may be committed by 
striking with the hand or fist, kicking, choking or other comparable means. 
Thus, if one is to follow the California decisions in this area it is 
necessary to split the two offenses of this section of the District of 


Columbia Code into 1) attempt to commit mayhem; and 2) assault with 
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a dangerous weapon. The California statute, however, substitutes 
"assault by any means of force likely to procuce great bodily harn™ 


for that part of Title 22, Sec. 502 of the District of Columbia Code 


“Nor assault with a dangerous weapon." 
Now, there is a separate section under the District of Columbia 
Code for assault with a deadly weapon which is the first clause of the 
¢ alifornia statute. Certainly the only valid conclusion that could be 
reached is that "assault by any means of force likely to produce great 
bodily harm" was not meant to equate with "assault with a dangerous 
weapon." It may have been meant to be the same as an assault with 
intent to commit mayhem or to make the analogy completely invalid, both 
assault with intent to commit mayhem and an assault with a dangerous 
weapon, But even further, to show how unwise it is to begin equating 
statutes, that part of the California statute above quoted was clearly 
designed for aggravated assault cases. When the California cases 
were relied on in the Tatum case the erroneous belief |that “assault 
by any means of force likely to produce great bodily harn" was another 
way of stating "assault with a dangerous weapon," was incorporated into 
the decisions to cases brought under the District of Golumbia Code 
Title 22, Section 502. This in turn led to an artificial, judicial 
broadening of that section. The only valid analogy to be drawn between 
the District of Columbia Code Title 22, Section 502 and the California 
Penal Code, Section 245, is that each of these sections embodies two dis- 
tinct crimes; Section 245 - 1) assault with a deadly! weapon, and 2) 
assault by any means of force likely to produce great| bodily injury 


and Section 502 - 1) assault with intent to commit mayhem and 2) assault 


with a dangerous weapon. If this valid analogy is followed, as clearly 


as it should be, one sees that the basic case jn the District of Columbia 
that, by judicial legislation, extended the definition of a "dangerous 
weapon" to its present distorted proportions, should mever have been 
affirmed on appeal. 


The indictment in the Tatum case charged assault with intent 


to commit mayhem or an assault with a dangerous weapon by throwing 
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“"Lyc"™ on the complaining witness. Clearly this was an attempt to commit 


mayhem but the decision discounted this basic esror in the indictment 

and decided the case as one involving a "dangerous weapon" and thus 

had to twist the test designed for “intent to commit mayhen” or an 
aggravated assault to fit the words "dangerous weapon."’ Say you an 
uncharitable an¢ strained if not invalid criticism of the Tatum case? 

Then proceed farther into an analysis of that case and its basis in law, 
for the above is only an introduction to the nanifest errors found in 

that decision; errors that were accepted in the Medlin case, the first 

and only appellate affirmance that made a shoe a "dangerous weapon." 
Errors of a serious and prejudicial nature to the appellant where 

in the indictment and in the instructions to the jury charging that 
defendant assaulted the complaining witness with a "dangerous weapon", 

to wit, a shod foot. How prejudicial these errors were can best be seen 
when one understands that under the existing law, part of which we conten: is 
erroneous, appellant, though charged with "assault with a dangerous 
weapon, to wit..a shod foot,"could not have proved his innocence nerely 
by establishing that the injuries sustained by the complaining witness 
were not the result of an attack by appellant's shod foot. For appellant, 
though charged with shod footing the complaining witness was tried as 

an accomplice or an aider and abettor and thus not only had to prove that 
he ¢id no shod footing under the existing erroneous definitional extension 
of a cangerous weapon but also that he shared no conscious criminal intent 
with his co-defendant. This is of course assuming that appellant's co- 
defendant did in fact strike the complaining witness over the head with 

a pistol and then kicked complaining witness in the mouth. This puts 
appellant in the equivocal position of being charged in the indictment 
with shod footing, (at least that is the description of the indictment 
given the Jury in the Court's charge) and being tried and having to 

defend as an accomplice or aider and abettor to a charge in the indictment 
for assault with a pistol, running to his co-defendant. 


This particular point, however, concerns itself with a point of law, 





not with the facts of this case. If, as we contend, the statute ander 
which the appellant was convicted has no application to the facts of the 
erine allegedly committed by hin, and for breach of which appellant is 

now imprisoned, then appellant's imprisonment thereunder cannot be affirmed, 
for all proceedings at appellant's trial, the Government's theory of the 
case, the Court's instructions to the Jury (on shod fedt), all colored 

and affected by this basic error, were all substantially prejudicial 


to appellant's rights. 


To understand this erroneous construction of Title 22, Section 502 
of the District of Columbia Code (1951 ed.) one must retrace the develop- 
ment of the decisions under this section affecting the| interpretation 
of the point involved in this appeal, i.¢., whether a shod foot is a 
“dangerous weapon." 


In Medlin v. United States, 93 U.S. App. D.C. 64, wherein 

two defendants were indicted for assault with a dangerous weapon, 

that is shoes, and where there was substantial evidence that each 
appellant kicked the complaining witness who was seriously injured, the 
Court held that a shod foot was a dangerous weapon atl tease when it inflicted 
serious injuries. The Medlin case relied on Tatum v. United States, 71 App. 
D.C. 393, 110 F.2d 555. The keystone to the holding that a shod foot 

is a dangerous weapon is the Tatum case. Yet that cage, as touched 

on above, and as will appear below, cannot stand close analysis. The 

Tatum case was an appeal from a conviction under an indictment "for 

assault with intent to commit mayhem or an assault with a dangerous 

weapon" by throwing lye on the complaining witness on; the grounds 

that lye was not a "dangerous weapon" and thus the indictnent was 

defective. In affirming the conviction, Judge Edgerton reasoned as 


follows: 





1) “An indictment which contains the elenents' of the offense 


intended to be charged, shows what the defendant nus t be prepared to 


meet, and precludes later prosecution for the offense, is good although 
it does not precisely follow the language of the statute." His authority 
for this proposition was Hagner v. United States, 285 U.S. 427,431,52 Se 


Ct. 417 (1932). 
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"Lyc!” on the complaining witness. Clearly this was an attempt to commit 


mayhem but the decision discounted this basic esror in the indictment 

and decided the case as one involving a "dangerous weapon" and thus 

had to twist the test designed for “intent to commit mayhem" or an 
aggravated assault to fit the words "dangerous weapon." Say you an 
uncharitable and strained if not invalid criticism of the Tatum case? 

Then proceed farther into an analysis of that case and its basis in law, 
for the above is only an introduction to the manifest errors found in 

that decision; errors that were accepted in the Medlin case, the first 

and only appellate affirmance that made a shoe a "dangerous weapon." 
Errors of a serious and prejudicial nature to the appellant where 

in the indictment and in the instructions to the jury charging that 
defendant assaulted the complaining witness with a "dangerous weapon", 

to wit, a shod foot. How prejudicial these errors were can best be seen 
when one understands that under the existing law, part of which we conten: is 
erroneous, appellant, though charged with "assault with a dangerous 
weapon, to wit..a shod foot,"could not have proved his innocence nerely 
by establishing that the injuries sustained by the complaining witness 
were not the result of an attack by appellant's shod foot. For appellant, 
though charged with shod footing the complaining witness was tried as 

an accomplice or an aider and abettor and thus not only had to prove that 
he ¢id no shod footing under the existing erroneous definitional extension 
of a cangerous weapon but also that he shared no conscious criminal intent 
with his co-defendant. This is of course assuming that appellant's co- 
defendant did in fact strike the complaining witness over the head with 

a pistol and then kicked complaining witness in the mouth. This puts 
appellant in the equivocal position of being charged in the indictment 
with shod footing, (at least that is the description of the indictment 
given the Jury in the Court's charge) and being tried and having to 
defend as an accomplice or aider and abettor to a charge in the indictment 
for assault with a pistol, running to his co-defendant. 


This particular point, however, concerns itself with a point of law, 





not with the facts of this case. If, as we contend, the statute onion 

which the appellant was convicted has no application to| the facts of the 

erine allegedly committed by hin, and for breach of which appellant is 

now imprisoned, then appellant's imprisonment thereunder cannot be affimed, 

for all proceedings at appellant's trial, the Government's theory of the 

case, the Court's instructions to the Jury (on shod feet), all colored 

and affected by this basic error, were all substantially prejudicial 

to appellant's rights. 
To understand this erroneous construction of Title 22, Section 502 

of the District of Columbia Code (1951 ed.) one must retrace the develop- 

ment of the decisions under this section affecting the! interpretation 

of the point involved in this appeal, i.e., whether a shod foot is a 

"dangerous weapon." 
In Medlin v. United States, 93 U.S. App. D.C. 64, wherein 

two defendants were indicted for assault with a dangerous weapon, 

that is shoes, and where there was substantial evidence that each _ 

appellant kicked the complaining witness who was seriously injured, the 

Court held that a shod foot was a dangerous weapon at least when it inflicted 


serious injuries. The Medlin case relied on Tatum v. United States, 71 App. 


D.C. 393, 110 F.2d 555. The keystone to the holding that a shod foot 


is a dangerous weapon is the Tatun case. Yet that case, as touched 
on above, and as will appear below, cannot stand close analysis. The 


Tatum case was an appeal from a conviction under an indictment "for 


assault with intent to commit mayhem or an assault with a dangerous 
weapon" by throwing lye on the complaining witness on the grounds 
that lye was not a "dangerous weapon" and thus the indictnent was 
defective. In affirming the conviction, Judge Edgerton reasoned as 
follows: 
1) "An indictment which contains the elements! of the offense 
intended to be charged, shows what the defendant nust be prepared to 
meet, and precludes later prosecution for the offense, is good although 
it does not precisely follow the language of the statute," His authority 
for this proposition was Hagner v. United States, 285 U.S. 427,431,52 Se 


Ct. 417 (1932). 
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2) "The sufficiency of a crininal pleading is to be deternined 


by practical, rather than technical considerations." His authority for 


this proposition was Beard v. United States, 65 App. D.C. 231, 234, 


82 F.2d 837; Cert. Den., 298 U.S. 655 Cf. R.S. Sec. 1025, USC Tit. 18 
Sec. 556; 18 USCA Sec. 556. 
3)"This indictment charges an “assault” with "liquid...lye" 
which is “corrosive.” Corrosive means "eating or gnawing; hence, destroying" 
(Century Dictionary). It is a fact that, as a doctor testified, "lye, 
in a person’s eyes could cause total and pemanent blindness; in this 
very case it cause total tenporary blindness and severe burns." 


4)"Weapon" in the Century Dictionary is defined as “any instrunent 


of offense; anything used, or designed to be used, in attacking an cneny 


5) We think lye is a "weapon" (under 4 supra) when used as 


6) A “dangerous weapon" within the statute providing for 
punishment for assault with a dangerous weapon is one likely to produce 
death or great bodily injury but the weapon need not meet both alternatives 
and hence as assault with a "dangerous weapon" need not be an assault with 
a deadly weapon. He cited among other authorities for this proposition 
People v. Crpwi, 28 Cal App 2d 299, 82 P2d, 507,511. 

7) Lye meets the test of a dangerous weapon. 

Thus, in (1) and (2), Judge Edgerton lays his foundation. 

In (3), he inquires into the nature of the instrument used in the 

assault. In (4) he ascertains the nature ,by definition, of a "weapon" 

and comparing (4) with (3) reaches the first plateau of his conclusion, 

(5). In (6), he arrives at the nature of a dangerous weapon, again 

by definition, carefully differentiating a dangerous from a deadly weapon and 
finally, applies (6) to (5) and reaches his conclusion in (7). 

Where were his errors? Aside from the obvious error of drawing 
the indictment so that it ran to "assault with intent to commit mayhen 
or an assault with a dangerous weapon" which, as pointed out above in the 


discussion of the California statute and cases, are two separate offenses; 
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and aside from the observation that this basic error lea the Court into 
further error, i.e., the tortured reasoning required to enable the Court 
to convict one,obviously indicted for assault with intent to commit 
mayhem, of assault with a dangerous weapon, there were'other errors in 
law in the Tatum decision, 1) The headnote to the Hapner Case was quoted 
and relied on in proposition 1). Tn reality the Hagner Case has never, 
nor will it ever stand for this proposition. This decision was not 


intended as a rationale for substitution or addition. 


In that case an indictment was attacked for failure to include an 





averment as to where a letter involved in that case had been mailed. 

The court, through Mr. Justice Sutherland in construing section 
1025, Revised Statutes (USC Title 18 Sec. 556), now Federal Rules of 
Crininal Procedure 6(d), 52(b) and Title 18 USC Sec. 3288, 3289, which 
provides that "no indictment...shall be deemed insufficient, nor shall 
the trial, judgment, or other proceedings thereon be affected by reason 
of any defect or imperfection in matter of form only, which shall not 
tend to the prejudice of the defendant ,'made it clear that the "inper- 
fections" in the Hagner case, being nere omissions in|the indictment, 
went to form and thus were not prejudicial error. One of the several 
examples given in the Hagner decision — was a case involving 
the omission of an allegation that the United States was at war, in an 
indictment for treason, wherein it was said the Court! would take judicial 
notice of this omitted element of treason. (Stephens: v. United States 
CCA 9th, 261 Fed.590; Bouldin v. United States, CCA sth, 261 Fed. 674) 

The substitution, by way of addition of the words "shod feet" 
in the Medlin Case and the words "liquid lye" in the Tatum Case for the 
words "dangerous weapon" in the statute was never condoned by the words 


".,.precisely follow the language of the statute" in ithe Hagner Case 


for, as shown above, Hagner was decided on words omitted in an indict- 
Sees 


ment. 
In further limiting the scope of the Hagner décision, Mr. Justice 


Sutherland went on to make it clear that the head note (or holding) 


applied only to the peculiar facts in that particular case and that 
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in no event should the holding be construed as carte blanche on what 
may be included in any indictment. 

And in Sutton v. United States (CCA 5, 1946) 157 F.2d 661, under 
present Federal Rules of Criminal Procedure §2, it was said ",..Former section 
556 of this title (18) directing both trial and reviewing courts to dis- 
regard formal errors not prejudicial to defendant, put an end to the rigid 
rule that error being shown, prejudice must be presumed, and established 
the doctrine that error had to be disregarded if upon an examination of the 
entire record substantial prejudice does not appear." 

Thus, we see that the use of the Hagner Case holding as a basis 


for the Tatum Case holding is invalid, for while the former speaks of omis~ 


sions the latter uses Hagner as authority for additions to the language 


of the statute. 

The Tatum Case cited the Beard Case as authority for 
proposition (2) supra. The Beard Case in turn cited the Hagner Case 
as its basic authority for the holding uncer proposition (2) in the 
Tatum Case {supra}. But, as alreacy pointed out, the Hagner Case 
holding never went' to additions or substitutions. Thus the Hagner Case 
should never have been extended to the point where, at present, by a 
bit of judicial legerdemain, that case supported the Tatum Case which 
in turn supported the Medlin Case which held that words such as "shod 
foot" could be substituted for "dangerous weapon." The Hagner Case, 
keystone of this judicial legislation, as shown above, spoke only of formal 
defects in indictments and, as to them, only of omissions. 

Thus, at this point the basis of the Tatum Case has been shown 
to be non-existent. Also, the analogy with Section 245 of the California Pe- 
nal Code has been shown to be valid only if used as a rationale for a 
segmentation of Title 22, Section 502 of the District of Columbia Code 
into two separate offenses and not if used as a definition of "dangerous 
weapon." 

Should this lack of foundation invalidate the Medlin Case? 


Assuming, arguendo, a negative reply, one must then inspect the reasoning 





employed in the reas Case. Propositions 1) and 2) have been explored and 
dismissed as a valid basis for the Tatum decision, and, therefore, the 
Medlin decision. Nevertheless, the Hagner and Beard Cases were used as 

a foundation in the Tatum and Medlin Cases. When one applies the reasoning 
in the remaining propositions set forth (supra), it becomes clear that 
any object, even a gloved finger if pushed in ones eye! or ear can be 

a “dangerous weapon" if one takes into consideration the objects potential 
threat connected with its use in "attacking an eneny,") the sum of which is 
then taken in conjunction with the injury inflicted. | The question then 
arises as to the correctness of the now existing test used under that 

part of Title 22, Section 502, running to assault with) a “dangerous 
weapon."" Appellant contends that this test is incorrect and the result 
of judicial legislation of a most prejudicial nature.| The test is in- 
correct for under this test any object may be considered a dangerous 
weapon; that this test is valid only in ascertaining whether an 


aggravated assault. has been committed. 


In 33 ALR 1186, the Annotator says "...to constitute an 


assault with a deadly or dangerous weapon there must be an unlawful 
attempt with a weapon,- deadly or dangerous’ as a matter of law, or capable 
of being used in a deadly or dangerous manner, to inflict bodily injury, 
coupled with the present actual ability to do so. 2 R.C.L 545 Sec. 25 
...": Thus im order to be found guilty of assault with a dangerous 

weapon there need be no injury inflicted on the complaining witness. I8 
it not ridiculous to insist that though no bodily injury result, or 

even if a battery occurs, however slight, a defendant! who unlawfully offered 
corporeal injury’ to another by force in such a manner as to create a 

well founded fear of imminent peril coupled with the apparent present 
ability to execute the attempt (or if the attempt be cease fel) nay 

be convicted of assault with a dangerous weapon which carries 4 

sentence of ten years imprisonment, if he raises his foot from the ground 


and also, worse luck, happens to be wearing shoes. It is clear that, 


at worst, this man has committed a simple assault. | 





‘The absurdity of this position was the reason for successfully 





urging that the true test of assault with a dangerous weapon was 

the nature anc¢ extent of the injuries sustained by the complaining 
witness. Such a test was only successful where the statutory provision 
was worded sinilarly to those statutes found in California and Texas; 
statutes which make no mention of the offense "assault with a dangerous 
weapon." See 33 ALR 1186, Warren v. State (1908) 88 Ark 322, 114 S.W. 
705; Wilson v. State (1924) 1 62 Ark. 494, 258 S.W. 972); Hyde v. 

State (1914) 74 Tex Crim, Rep. 480, 1 68 $.W. 535; Waldon v. State 
(1921) 89 Tex. Crim. Rep. 464, 232 S. W. 523. While, there is no 
recorded discussion of the original Section 804 of the District of 
Columbia Code,31 Stat. 1321 Ch 854 Sec. 804 (March 3, 1901) it is well 

to note that the California and Texas type statutes, if not in effect in 
1901, were in effect shortly thereafter; yet, Section 804, now Title 22, 
Section 502 of the District of Columbia Code, has remained unchanged in 
body from the inception of the code to date. Had the legislature intended 
"assault with a dangerous weapon" to mean "(assault) by any means of force 
likely to produce great bodily injury", it is fair to assume that the 
tegislature would have so changed that section. It is noted here that 

a shod foot was never considered a deadly weapon and that a shod foot 

was only incidentally considered in cases arising under these aggravated 
assault statutes, for the gist of that offense was, and still is, the 
injuries inflicted upon the complaining witness. Only by taking those 
decisions under these aggravated assault statutes which erroneously 
alluded to shod feet or other objects such as a pin or 4 rolled up set 

of tools as “dangerous weapons" and placing these decisions against a 
mirror and reading them backwards therefrom did Judge Edgerton reach 

the holding in the Tatum Case that "dangerous weapons" under the 
District ofColumbia Code were in fact these objects. Such a construction 
goes beyond the plain intent of the legislature. 


But, for argument sake, assume that the law is as it should be and 


that a shod foot mayhbeg "dangerous weg sit one cannot assume, after 


the definition of assault with a dangerous weapon (supra) found a 
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33 ALR 1186, that “assault with a dangerous weapon" and the aggravated 
assault statutes alluded to supra are one and the sok. So, one reaches 
the conclusion that the differentation between the two types of statutes 
is this: aggravated assault only requires proof of the injury inflicte< 
upon the complaining witness while assault with a dangerous weapon 


requires 1) cither proof of the injury inflicted upon | the complaining 





witness or not but in any event 2) proof of the nature of the object 


itself. So, if a man be indicted for assault with a dangerous weapon: 


to wit, a shod foot, upon trial the shoe used in the assault, or if 
unavailable, a description of that shoe, nust be prodiced and offered 
in evidence or the charge is not made out. Testimony which nerely 
states that the defendant was wearing shoes at the time of the assault 
is not enough for in United States v. Small, 1855,Fed, Cas. No. 16, 314, 
2 Curt 241, cited in the Tatum Case, it was held that where the character 
of the weapon, whether dangerous or deadly or not, 4s doubtful, the Jury 
must decide whether there was an assault with a dangerous or deadly 
weapon. If the shoe is not produced or suitably described, the Jury 
will be unable to deliberate on whether it is dangerous. To say that 
only the injuries sustained need be considered, completely disregards the 
language of the statute for, by so doing, the word "weapon" is completely 
disregarded. This discussion, and our understanding of the law above 
ciscussec leads us to these conclusions: 
1) Due to errors in law arising from a basic bonfoston 
of aggravated assault cases arising under aggravated assault statutes 
with assault with a dangerous weapon cases arising under Title 22, Section 
502 of the District of Columbia Code, the Court below has disregarded 
the plain words and intent of that section and by judicial legislation 
reinacted that section as an aggravated assault statute. 
2) This has, in turn, made it impossible by reading the 
statute to apprise oneself of the law to be obeyed, for at any given 


monent it is impossible to know what will next be consicered a dangerous 








urging that the true test of assault with a dangerous weapon was 

the nature and extent of the injuries sustained by the complaining 
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to note that the California and Texas type statutes, if not in effect in 
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likely to produce great bodily injury", it is fair to assume that the 
legislature would have so changed that section. It is noted here that 

a shod foot was never considered a deadly weapon and that a shod foot 

was only incidentally considered in cases arising under these aggravated 
assault statutes, for the gist of that offense was, and still is, the 
injuries inflicted upon the complaining witness. Only by taking those 
decisions under these aggravated assault statutes which erroneously 
alluded to shod feet or other objects such as a pin or a rolled up set 

of tools as "dangerous weapons" and placing these decisions against a 
mirror and reading them backwards therefrom did Judge Edgerton reach 

the holding in the Tatum Case that "dangerous weapons" under the 
District ofColumbia Code were in fact these objects. Such a construction 
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33 ALR 1186, that “assault with a dangerous weapon" and the aggravated 
assault statutes alluded to supra are one and the —, So, one reaches 
the conclusion that the differentation between the two |types of statutes 
is this: aggravated assault only requires proof of the injury inflicte- 
upon the complaining witness while assault with a dangerous weapon 
requires 1) cither proof of the injury inflicted upon the complaining 
witness or not but in any event 2) proof of the naturejof the object 
itself. So, if a man be indicted for assault with a dangerous weapon: 
to wit, a shod foot, upon trial the shoe used in the assault, or if 
unavailable, a description of that shoe, must be produced and offered 
in evidence or the charge is not made out. Testimony which nerely 
states that the defendant was wearing shoes at the tine of the assault 
is not enough for in United States v. Small, 1855,Fed.| Cas. No. 16, 314, 
2 Curt 241, cited in the Tatum Case, it was held that where the character 
of the weapon, whether dangerous or deadly or not, is doubtful, the Jury 
must decide whether there was an assault with a dangerous or deadly 
weapon. If the shoe is not produced or suitably deseribed, the Jury 
will be unable to deliberate on whether it is dangerous. To say that 
only the injuries sustained need be considered, completely disregards the 
language of the statute for, by so doing, the word "weapon" is completely 
disregarded. This discussion, and our understanding of the law above 
diseussec leads us to these conclusions: | 
1) Due to errors in law arising from a basic confusion 
of aggravated assault cases arising under aggravated assault statutes 


with assault with a dangerous weapon cases arising under Title 22, Section 





502 of the District of Columbia Code, the Court below|has disregarded 


the plain words and intent of that section and by judicial legislation 


reinacted that section as an aggravated assault statute. 
2) This has, in turn, made it impossible by reading the 
statute to apprise oneself of the law to be obeyed, for at any given 


moment it is impossible to know what will next be consicered a dangerous 








weapon, shoe or otherwise. 


II. 
Instruction Argument 

The court gave the following instructions to the Jury. 

Though unnumbered at trial, they are here numbered for ready reference 
to the argument to follow herein: 

1. "You will be required to consider the case against each 
defendant separately, and render your verdict separately as to each 
defendant.” (Tr. 214) 

2. "Now, this indictment charges two defendants. As I have 
already stated, when two or more persons act together in the commission 
of a crine, each is responsible in the eyes of the law, irrespective of 
the part he played, 

weeseeethe example of two nen who set out to break into 
a house. One man actually physically breaks into the house and another 
nay stand guard and watch. Both are guilty of housebreaking, although 
one never entered the house, because they acted in concert and aided 
and abetted and connived with the other in the commission of the 
offense. 

3. ‘The complaining witness has testified that they (the defendants) 
did, acting in concert, one striking with a gun and another kicking with 
his foot, as the indictment charges. (assault bin with a dangerous 
weapon to wit: a gun and a shod foot.)"(Tr. 219) 


4. eeeeethe crucial issue, is to determine whether these defendants 


or either of then, committed the assault; that is whether these defendants 


or either of then, set upon the complaining witness and assaulted hin and 
beat him and kicked hin." (Tr. 219) 

5. "The crucial issue, critical issue for you to deternine 
is whether these defendants or either of them did the acts charged in 
the indictment." (Tr. 220) 

6. "“I£ you find that each and all of these three essential 


elements have been established beyond a reasonable doubt, as to either 
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or both defendants, your verdict will be guilty as to such defendant 
or defendants." | 


In Instruction #1, the Jury was given to believe that they were 


to consider all of the evidence against Mark Coppidge, and then 





render a verdict as to Mark Coppidge. Then, separately, they were to 
consider the evidence against appellant and render a verdict as to the 
appellant. Thus the jury could have found that Mark Coppidge did 

in fact hit Charles with a gun and did in fact kick Charles, and uncer 
the instructions find Mark Coppidge guilty and appellant not guilty. 
Considered in vacuum this would be a correct instruction when, as here, 
two defendants were tried, each as a principal on a one count indictment. 


Instruction #6, though more difficult to understand, supposedly 





reinforces this idea. | 
But in instruction #2, the court refers to "As I have already 
stated.....'--- there was no prior statement on the subject this clause 
referred to, i.e., "Togetherness in crine." | 
But passing that as a very snail, though certainly confusing 
error, the substance of this instruction is again, in vacuun, correct, 
and only if one assumes that prior plan was established. This assumption, 
wholly unwarranted from the facts adduced at the trial, was irrevocably 


imbedded in the ninds of the jurors when the court offered an exanple 


of this proposition, an example of housebreakers wherein two persons 





set out to housebreak according to a prior plan. This example, given as 
analagous to the case on trial, was clearly nisleading. But further, 
being an invalid analogy, it was erroneous and highly prejudicial to 
appellant, for consider instruction #2 which immediately preceded this 


illustration and was the instruction intended to be clarified by this 


example, 


The court instructed the jury to the effect that if they found 
that both defendants acted according to a prior plan or in concert 


then find both defendants guilty. If they found that both defendants acted 





on a prior plan but that Mark Coppidge beat Charles while appellant did 
| 


nothing, still "irrespective of the part he played" in the assault, 
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find both guilty of the assault. Thus, even though you do not choose 

to believe that appellant kicked Charles, his half-brother, but you 

do choose to believe that Mark Coppidge beat Charles, still you must find 
both guilty under this instruction. This is all assuming prior plan. 

It is within the realm of believability that this instruction, in 
vacuun, was correct. 


But consider how this instruction was furthered and how the 


attempt to "clarify" it was worded, and the order in which these "clarify- 


ing" instructions were given. 

Instruction #3 states that"-they did, acting in concert, one 
striking with a gun and another kicking with his Footecece” 

What now, is to guide the jury? In order to find appellarit * 
guilty nust they find that he did in fact kick Charles as instruction 
#1 and #3 would lead them to believe? Or is instruction #2 controlling? 
Should they find appellant guilty irrespective of the part he played, if 
they should find that Mark Coppidge beat Charles, and they find that 
appellant was there in the vestibule yet took no part in the assault? 

Then in instructions #4 and #5, the court becomes redundantly 
emphatic. “The crucial issue, is to determine whether these defendants, 
or either of then committed the assault." This emphasized instruction 
was repeated three times word for word, 

What can the jury do!! Clearly the nost important deternination 
for then is to find "whether these defendants, or either of then, committed 
the assault.” 

Thus, the confusion has resolved itself, The jury need not consider 
the evidence as to each defendant separately as instruction #1 would lead 
then to believe. Nor need the jury consider whether appellant did in fact 
kick Charles, “as the indictment reads." 

The enphasis placed on instructions #4 and #5, overshadowing 
by emphasis instruction #2 and its following "example", while supposedly 
adding to it, has resolved any confusion or conflict the jury may have 
had, The jury may now find appellant guilty "...irrespective of the part 
he played" if they find Mark Copp€dge was solely responsible for the physical 


25 





injuries sustained by Charles and they find the appellant was passively 
present at the scene of the alleged assault. For what else can "...it- 
respective of the part played" mean? 
But, then instruction #6, which cust have been offered the jury 
with the intention of reenphasiszing instruction #1, once and for all 
plunges the jury back into ¢ onfusion. For, since instruction #6 followed 
hard on the heels of the highly emphasized instructions #4 and #5, it is 
only reasonable to assume that this was received in their spirit. So, 
says the jury, this instruction, in vacuum, would nean that we are to 
follow instruction #1. But, being reasonable nen, malas not believe 


that instructions are to be considered in a vacuum. So are we to consider 


instruction #6 in the light of instruction #1, or in the light of the 
effect instructions #4 and #5, wrought on instruction #2? At best 

the jury is hopelessly confused as to the law controlling in this case. 
The choice, being one between the correct and the incorrect law applicable 
to this case, constitutes reversible error. Bollenbach v. United States, 


326 U.S.607, 613, 66 S.Ct. 402. and see Nicola v. United States, 3 Cir. 


72 F. 24 780, 787; McFarland v. United States, D.C. Cir, 174 F.2d 533, 539. 


Fn nrc enna 


Kotteakos, et al v. United States, 328 U.S. 750, 769, 66 S.Ct. 12 393 


Snith v. United States, 230 F. 2d 935; 7 United States _v- 


Donnelly, (1950) 179 F.2d 227. 


In so instructing the jury, the lower court committed prejudicial 


error, for at the very least, and construing the instructions in a light 





most favorable to the Government, the jury could not have reasonably 
ascertained from these instructions the correct law as to persons acting, 

in concert according to 2 nrior plan as in the housebreaking exanple 

as opposed to persons charged individually, each as a principal (either by 
being a principal in the first degree, or by way of being an aider and 
abettor) with committing an assault; that the jury could not have 

known that, had they believed that there was no prior plan or concert 


of purpose and that appellant had not kicked his brother, they could have 


found appellant not guilty, nor could the jury have ascertained fron 
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the order, content and enphasis of these instructions taken as a whole 


(Askins v United States, 97 U.S. App. D.C. 407, 231 F.2d 741, Cert. Den., 
351 U.S. 989, 76'S.Ct. 1054) that a nere inactive presence at the scene of 
the crime does not establish guilt as an aider and abettor or as an accon= 
plice. Neither does later approval of an act supply a ground for 
conviction. To find one guilty of a crine as an accomplice, or as an 
aider and abettor, the law requires concert of purpose or an aiding or 
encouraging of the perpetrator of the offense and a conscious sharing 

of his criminal intent, United States v. Williams, 341 U.S. 58, 71 S. Ct. 
595; True v. Comm. 90 Ky 651, 14 S.W. 684; Harper v. State, 3 

Miss 402, 35 So. 572; Percira v. United States, 347 U.S. 1, 74 S. Ct. 
358, 98 Leed. 435 as cited in United States v. Jackson 6 USCMA 193. 14 
An. Jur. Crininal Law § 39. 

In this argument (supra) the instructions, taken as a whole, did 
not reasonably apprise the jury of the law in this area but rather inbedded 
and nurtured the concept that, in order to find appellant guilty all that 
was required of the jury was to find Mark Coppedge guilty. In Kosak 
v. United States (1931) 46 F.2d 906, the courtfs charge to the jury 
in respect to the sufficiency of proof to support a verdict of guilty 
in a liquor prosecution involving several defendants, was held erroneous 
for it referred to “the defendants or any of then" and "these men" so 
that the jurors, not being trained in naking legal distinctions in the law 
might have received an erroneous inpression to the effect that evidence 
of guilt of any one of the defendants was evidence of guilt of all, 
particularly in view of the fact that the jury convicted all the defendants 
on all counts on evidence varying as to the individuals. There, as 
in this case, the error committed was that the instructions were 
susceptible of inference that proof of guilt of one was proof of guilt 
respecting all. 

This {s no natter of harmless error and the point is of such great 
substance as to require this court to notice the error even though it was 


not argued below. A grevious fundamental error goes to the roots of cue 





process and clearly the substantial rights of this appellant were 
involved. The jury could apply a guilt by association concept without 
regard to whether the appellant Clarence Thoopkins aia in fact ‘to the shod 
footing charged in the indictment. Robertson v- United States, (CA 1948) 
G4 U.S. App. D.C. 185, 171 F. 2d 345; sav; | ante 

+ Waited States vs O'Connor,CA 2(1956) 


LS 


237 F.2d 466, 


Tit. 


Evidence 


The Trial Court Should Have Granted Appellants Motion. 
For Judpnent of hequittal On the Grounds that ithe 


Evidence Was Insufficient 


It has been sufficiently suggested both in the record itself 





and, by indirection, in the Statenent of the Case and the Argument 
heretofore subaitted that the motion for judgnent of acquittal should 
have been granted because of the flagrant contradictions of the Govern- 
ment witnesses, each with the other and each internally within a single 


witness’ testinony. | 


Appellant did fail to renew at the close of all the evidence 


his motion for judgment of acquittal under Rule 25 (b) of the Federal 
Rules of Criminal Procedure made by hin at the close of the presentation 


of the evidence for the prosecution, Under the decisions of this Court, 





as well as those of other circuits, it has been held ‘that failure both 

to renew a motion for judgment of acquittal and to object to the 

correctness of instructions before the Jury retires mill be dis- 

regarded where there is panifest error and it is necessary to prevent 

a miscarriage of justice...” Corbin v. United States, 253 F.2d 646; Battle 

vy. United States, 92 US App. D.C. 220, 221; 206 F.2d 440, 441; Rule 52(b) of 

the Federal Rules of Criminal Procedure, 18 USCA. | 
The failure of the Government to prove & "dangerous weapon" 

has been auply set forth in the Statement of the Case and the Argument. 

The credibility of the complaining witness has also been placed in its 


correct perspective. 








The conflicts in the testinony of the witnesses for the Govern- 


ment are so obvious, having been already alluded to in part, that any 


further reference would be repetitive. Appellant submits, however, 

that the testimony was in such conflict and indeed raised so clearly 

the issue as to whether any offense had in fact been committed by appellant 
that the lower Court was compelled to grant the notion for judgment of 


acquittal at the conclusion of the evidence, 


CONCLUSION 
For all of the reasons previously urged, it is respectfully 
subnitted that the verdict and rulings of the Trial Court should be 
reversed, and a judgment of acquittal entered or, elternatively, 


a new trial granted. 


Nicholas J. Chase 
Attorney for Appellant 
(appointed by this Court) 


1216 Wyatt Building 
Washington, D. C. 





_APPENDIX A 
STATUTES INVOLVED 


Title 22 of the District of Columbia Code (1951 version) 


Section 502, provides: 
"Bvery person convicted of an assault with intent 
to coumit mayhen, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for) not 
more than ten years." ! 


Title 28, United States Code, Section 1291 provides 


"The Courts of Appeals shall have jurisdiction 
of appeals from all final decisions of the District 
Courts of the United States, the District Court for the 
Territory of Alaska, the United States District Court 
for the District of the Canal Zone and the District 
Court of the Virgin Islands, except where a direct review 
may be had in the Supreme Court." As amended Oct. 31, 1951 c. 
655 Sec. 48, 65 Stat. 726; July 7, 1958, Pub. L.85-508, 
Sec. 12(e), 72 Stat. 348. | 

RULES INVOLVED 

Rule 29 of the Federal Rules of Criminal Procedure 18 USCA 


provides: 
"(a) motion for Judgment of Acquittal notions for 

directed verdict are abolished and motions for judgnent 
of acquittal shall be used in their place, The Court on 
motion of a defendant or of its own motion shall order the 
entry of judgment of acquittal of one or nore offenses 
charged in the indictment or information after the evidence 
on either side is closed if the evidence is insufficient 
to sustain a conviction of such offense or offenses. If a 
defendant's notion for judgment of acquittal the close of 
the evidence offered by the Government is not |granted, the 
defendant may offer evidence without having received the 
right. 





"(b) Reservation of Decision on Motion. If a 
motion for judgment of acquittal is made at the close of all 
the evidence, the Court nay reserve decision on the motion, 
submit the case to the Jury and decide the motion either 
before the Jury returns a verdict or after it returns a 
verdict of guilty or is discharged without having returned 
a verdict. If the motion is denied and the case is submitted 
to the Jury, the motion may be renewed within'5 days after 
the Jury is discharged and may include in the| alternative 
a motion for new trial. If a verdict of guilty is returned, 
the Court may on such notion set aside the verdict and order 
a new trial or enter a judgment of acquittal." 








Rule 52(b) of the Federal Rules of Crininal Procedure, 


13 USCA provides: 


‘plain Error. Plain errors or defects affecting sub- 
stantial rights may be brought to the attention of the 
Court." 


Note: All underscoring for purposes of emphasis. 
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QUESTIONS PRESENTED 


Where appellant and a co-defendant were jointly indicted 
for assault with a dangerous weapon, that is, a pistol and shod 
feet, and appellant was positively identified by the complain- 
ant to have kicked him in the face while wearing shoes, thereby 
causing the complainant to suffer the loss of eight teeth and 
several lacerations to the scalp, and appellant was positively 
identified by the appellant’s brother to have accompanied the 
complainant just outside his apartment, to have heard “boom,” 
“boom,” “boom,” “boom,” noises shortly thereafter, and upon 
reentry by the complainant to the apartment five minutes later, 
to have' seen the complainant “loaded with blood,” and ap- 
pellant denied striking the complainant, in the opinion of the 
appellee, the following questions are presented: 

1. Whether, having failed to move for a judgment of ac- 
quittal at the close of all the evidence, appellant can seek re- 
view of the denial of his motion for judgment of acquittal at 
the close of the Government’s case? 

2. Whether, in light of all the evidence, the denial of ap- 
pellant’s motion for judgment of acquittal at the close of the 
Government’s case was manifest error or serious injustice? 

3. Whether, having failed to object to the trial court’s in- 
structions, appellant is without standing to challenge their 
validity on appeal? 


$11944—59 





Counterstatement of the case 
Statute and rule involved 
Summary of argument 
Argument: 

I. Having failed to move for a judgment of acquittal at the 
close of all the evidence appellant’s right to review of the 
denial of the motion after the verdict is barred 

II. The evidence introduced by the government at the trial 
being amply sufficient to warrant submission of the case 
to the jury, the trial court’s denial of appellant’s motion 
for judgment of acquittal at the close of the Government’s 
case was not manifest error or serious injustice requiring 
rectification by this court pursuant to its discretionary 
authority 

III. Having failed in the court below to interpose an objection 
or exception to the trial judge’s instructions, appellant is 
without standing to contest their validity on appeal 
Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14791 


CLARENCE THOMPKINS, APPELLANT 
Vv. 
Unirep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


charged with making 
with dangerous weapons, that is, a pistol and shod feet” in 
violation of Title 22 D.C.C., Section 502 (J.A. 6). Upon ar- 
raignment on February 7, 1958, he entered a plea of not guilty 
(J.A. 7-8). The case came on for trial before Judge Pine 
sitting with a jury, and on March 17, 1958 appellant was found. 
guilty as charged (J.A. 105-106). On April 3, 1958 he was 
sentenced to a term of imprisonment from two to six years 
(J.A. 107). Appellant filed on April 17, 1958 an application 
for leave to proceed on appeal in forma pauperis, which was 
denied by Judge Pine on June 10, 1958 (J.A. 107, 112). Upon 
appellant’s application for reconsideration of this prior motion 
2"Mhis Court on December 9, 1958 granted appellee’s motion to dismiss 


co-defendant Coppedge’s appeal from the same conviction taken in the 
instant appeal. (See No. 14439.) 


(1) 














2 


for leave to appeal in forma pauperis, on October 6, 1958 Judge 
Pine vacated his order of June 10, 1958 and further ordered 
that appellant was authorized to appeal in forma pauperis 
(J.A. 112). 

Charles W. Thompkins testified that on the early morning 
of December 3, 1957 appellant and co-defendant Coppedge 
came to his apartment at 949 Randolph Street NW., in the 
| District of Columbia, told him that somebody wanted to see 
_ him on the outside and then accompanied him from his apart- 
ment into the vestibule where Coppedge proceeded to strike 
him on the back of his head with a pistol and appellant kicked 
him in the face after he had been knocked down with the pis- 
tol (J.A. 12-14); that he had eight teeth kicked out (J.A. 
14); that appellant was wearing shoes at the time (J.A. 15); 
_ that the beating lasted around five minutes (J.A. 15); that 
he went to Freedmen’s Hospital where he received eleven 
_ stitches in his head (J.A. 15), and that, when Officer Brennan 
_ of the Metropolitan Police Department confronted him with 
appellant and co-defendant Coppedge, he was able to identify 

them (J.A. 15-16). 
_ Upon cross-examination, he testified that, from his position 
_ in the vestibule, he saw appellant, co-defendant Coppedge and 
_ three other men get into an automobile when they left (J.A. 
28). Upon redirect examination, he stated that the first time 
"he saw these three other men was when they were standing 
close to the car and that they never came into the vestibule 
_ with appellant and co-defendant Coppedge (J.A. 29). | 
-» Gordon L. Thompkins testified appellant and co-defendant 
Coppedge came to the apartment at 949 Randolph Street NW., 
- told Charles Thompkins that someone wants to prove some- 
thing to him, left the apartment with Charles Thompkins, 
heard something like “boom,” “boom,” “boom,” and five 
minutes later, upon opening the door after someone knocked, 
_ gaw Charles Thompkins “loaded with blood” (J.A. 30-32). 
' Government’s Exhibit No. 1 which was an official admittance 
form kept at Freedmen’s Hospital for Charles Thompkins was 
_ received in evidence without objection (J.A. 43). This form 
reflected Thompkins’ medical report, treatment, and disposi- 
tion (J.A. 44). 
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Officer Raymond Brennan, assigned to Number 10 Precinct, 
testified that around 1 a.m. or a little later in the morning 
of December 3, 1957, he responded to a radio call to 949 Ran- 
dolph Street NW.; that as a result of a conversation with the 
complaining witness, Charles Thompkins, he went to 1338 
Monroe Street NW., to interrogate appellant and co-defendant 
Coppedge; that they both denied seeing Charles Thompkins 
that evening; that, after confronting them with the complain- 
ant, Charles Thompkins identified them (J.A. 45-46). The 
Government rested its case and appellant’s motion for a judg- 
ment of acquittal at the close of the Government’s case was 
denied (J.A. 52-53). 

Both appellant and co-defendant denied striking Charles 
Thompkins (J.A. 57-77), but admitted being present at 949 
Randolph Street NW., in the early morning of December 3, 
1958 (J.A. 54-56, 75-76). Co-defendant Coppedge’s wife, 
Verna, denied hearing any unusual noises, but admitted her 
husband was present at 949 Randolph Street NW., during the 
time in question (J.A. 69). 

Appellant failed to renew his motion for a judgment of 
acquittal at the close of all the evidence (J.A. 88). The 
Court’s charge to the jury was full and complete and appellant 
made no objections thereto (J-A. 100-104). The jury de- 
liberated for one hour and found appellant guilty as charged 
(J.A. 104). 

STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 502 provides: 
Assault with intent to commit mayhem or with danger- 
ous weapon.—Every person convicted of an assault with 
intent to commit mayhem, or of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years. 


Rule 29, Federal Rules of Criminal Procedure: 
1. Morton For ACQUITTAL. 


(a) Motion for Judgment of Acquittal.—Motions for 
directed verdict are abolished and motions for judgment 
of acquittal shall be used in their place. The court on 
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motion of a defendant or of its own motion shall order 
the entry of judgment of acquittal of one or more 
offenses charged in the indictment or information after 
the evidence on either side is closed if the evidence is 
insufficient to sustain a conviction of such offense or 
offenses. If a defendant’s motion for judgment of ac- 
quittal at the close of the evidence offered by the govern- 
ment is not granted, the defendant may offer evidence 
without having reserved the right. 

(b) Reservation of Decision on Motion.—If a motion 
for judgment of acquittal is made at the close of all the 
evidence, the court may reserve decision on the motion, 
submit the case to the jury and decide the motion either 
before the jury returns a verdict or after it returns a 
verdict of guilty or is discharged without having 
returned a verdict. If the motion is denied and the case 
is submitted to the jury, the motion may be renewed 
within 5 days after the jury is discharged and may 
include in the alternative a motion for a new trial or 
enter judgment of acquittal. If no verdict is returned 


the court may order a new trial or enter judgment of 
acquittal. 


| Rule 30, Federal Rules of Criminal Procedure: 


Instructions —At the close of the evidence or at 
such earlier time during the trial as the court reason- 
ably directs, any party may file written requests that 
that the court instruct the jury on the law as set forth 
in the requests. At the same time copies of such 
requests shall be furnished to adverse parties. The 
court shall inform counsel of its proposed action upon 
the requests prior to their arguments to the jury, but 
the court shall instruct the jury after the arguments 
are completed. No party may assign as error any por- 
tion of the charge or omission therefrom unless he 
objects thereto before the jury retires to consider its 
verdict, stating distinctly the matter to which he 
objects and the grounds of his objection. Opportunity 
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shall be given to make the objection out of the hear- 
ing of the jury. 
Rule 52(b), Federal Rules of Criminal Procedure: 
Harmless Error and Plain Error.—(b) Plain Error.— 
Plain errors or defects affecting substantial rights may 
be noticed although they were not brought to the atten- 
tion of the court. 


SUMMARY OF ARGUMENT 
I 


Appellant moved for a judgment of acquittal at the close 
of the Government’s case, but following denial and the intro- 
duction. of evidence in his behalf failed to renew his motion at 
the close of all the evidence. His right to review of the denial 
of the motion after the verdict is barred. 


II 


The evidence introduced by the Government at trial was 
amply sufficient to warrant submission of the case to the jury. 


Therefore, the trial court's denial of appellant’s motion for 
judgment of acquittal at the close of the Government’s case 


was not manifest error or serious injustice requiring rectifica- 
tion by this court pursuant to its discretionary authority. 


Iil 


Appellant failed in the Court below to interpose an objec- 
tion or exception to the trial judge’s instructions. He is with- 
out standing to contest their validity on appeal. 


ARGUMENT 


L. Having failed to move for a judgment of acquittal at the 
close of all the evidence appellant’s right to review of the 
denial of the motion after the verdict is barred 


Appellant assigns as error the failure of the trial court to 
grant his motion for judgment of acquittal at the close of the 
government's case. Appellee contends that he is without 
standing to challenge the trial court’s denial thereof. 
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Appellant did move for a judgment for acquittal at the close 
_ of the government’s case (J.A.53). However, following denial 
and the introduction of evidence in his behalf, he failed to 
‘review his motion at the close of all the evidence (J.A. 88). 
His admitted failure to move for acquittal at the close of the 
case bars his right to review the motion for judgment after the 
verdict. Battle v. United States, 92 U.S. App. D.C. 220, 216 
FF. 2d 440 (1953), and cases cited at footnote two therein. 
| Having waived his right to review below appellant cannot now 
_ assign as error the trial court’s denial thereof. 


| II. The evidence introduced by the Government at the trial 

_~ being amply sufficient to warrant submission of the case to 
the jury, the trial court’s denial of appellant’s motion for 
jadgment of acquittal at the close of the Government’s case 

“was not manifest error or serious injustice requiring 
rectification by this court pursuant to its discretionary 
authority 


Appellant concedes that he failed to review his motion for 
acquittal at the close of all the evidence. However, he con- 
_ tends such failure would not restrain this court from rectifying 
manifest error or serious injustice, citing Battle v. United States. 
| Appellee submits that, since the evidence adduced at trial was 
amply sufficient to warrant submission of the case to the 
jury, the trial court’s denial of appellant’s motion for judg- 
ment of acquittal at the close of the government’s case was 
eminently proper and did not constitute manifest error or 
_ serious injustice with the meaning of Rule 52(b) of the Federal 
Rules of Criminal Procedure. 

The requirements as to quantity and character of proof, such 
as to warrant submission of a case to the jury, have been com- 
_ prehensively set forth by this court in Curley v. United States, 
81 US. App. D.C. 389, 160 F. 2d 229, cert. denied, 331 US. 
$24 (1947). There it was stated at p. 352: 

Upon a motion by directed verdict (judgment of ac- 
quittal), the judge must assume the truth by the gov- 
ernment’s evidence and give the government the bene- 
fit of all legitimate inferences to be drawn. 


+ * + +e * 
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The true rule, therefore, is that a trial judge, in pass- 
ing upon a motion for directed verdict of acquittal, 
must determine whether upon the evidence, giving 
full play to the right of the jury to determine credibility, 
weigh the evidence and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt be- 
yond a reasonable doubt. If he concludes that, upon 
the evidence there must be such doubt in a reasonable 
mind, he must grant the motion; or, to state it another 
way, if there is no evidence upon which @ reasonable 
mind might fairly conclude guilt beyond reasonable 
doubt, the motion must be granted. If he concludes 
that either of the two results, a reasonable doubt or no 
reasonable doubt, is fairly possible, he must let the jury 
decide the matter. 


The rule prescribed therein has been followed by this court 
undeviatingly. McGuire v. United States, 84 U.S. App. D.C. 
64, 171 F. 2d 136 (1948); Pritchett v. United States, 87 U.S. 
App. D.C. 374, 185 F. 2d 438, cert. denied, 341 US. 905 (1950) ; 
Battle v. United States, supra; Cooper v. United States, 94 


US. App. D.C. 348, 218 F. 2439 (1954). 

Thus, the question presented to the trial court by appellant’s 
motion by judgment of acquittal was whether, on the basis ot 
all the evidence adduced and construing it in a light most 
favorable to the government, Gaunt v. United States, 184 F. 
2d 284, 290 (1st Cir. 1950) ; United States v. Yeoman-Hen- 
derson, Inc., 193 F. 2d 867 (5th Cir. 1952), “giving full play 
to the right of the jury to determine credibility, weigh the evi- 
dence, and draw justifiable inferences of fact, a reasonable 
mind might fairly conclude” that the appellant used his shoes 
in such a manner to constitute an assault with a dangerous 
weapon. Before ruling whether a reasonable mind might fairly 
conclude that appellant so used his shoes in the manner al- 
leged in the indictment, it was incumbent on the trial court 
to determine whether or not the prosecution had made out @ 
prima facie case against appellant as a matter of law. 

In order to constitute the crime of assault with a dangerous 
weapon, there must be evidence of: (1) an offer or attempt 
with force and violence to do bodily injury to another; (2) 
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an apparent or present ability to carry the offer or attempt 
into execution; and (3) the offer or attempt was made with 
_& dangerous weapon, but which is meant anything used, or 
designed to be used, in attacking an enemy, which is likely 
_ to produce death or grave bodily injury. This embraces simply 
the intentional and unlawful use of a dangerous weapon, by 
means of which an assault is committed on the person of 
another. 
This court has repeatedly held that instruments used by one 
in committing an assault upon another, which in their ordinary 
and utilitarian sense are not especially designed for offensive 
purposes or the destruction of life or the infliction of grievous 
bodily injury, are dangerous weapons within the meaning by 
Title 22 D.C.C., Section 502. Hopkins v. United States, 4 US. 
App. D.C. 430 (1894) (ordinary brickbat ultimately causing 
destruction of life) ; Tatum v. United States, 71 US. App. D.C. 
393, 110 F. 2d 555 (1940) (utilitarian lye producing temporary 
blindness and first degree burns of arms, chest, face, eyes and 
head); Josey v. United States, 77 U.S. App. D.C. 321, 135 
F.2d 809 (1943) (common razor blade resulting in fifty stitches 
across the face); Medlin v. United States, 93 U.S. App. D.C: 
64, 207 F. 2d 33 (1953) (conventional shoes causing possible 
skull fracture). 
Turning then to the record in the case at bar to determine 
“the injury actually inflicted”? by the instruments used by 
appellant and thereby establishing its dangerous character, the 
record discloses abundant evidence of grievous bodily harm 
suffered by the complainant as a result of being kicked by ap- 
pellant with his shoes. The testimony offered by the govern- 
ment clearly demonstrated that the complainant was viciously 
‘struck with a pistol from behind by co-defendant Coppedge 
and that as a result of the blow he fell to the floor, where he 
was kicked in the mouth and about the body by appellant’s 
shod feet (J.A. 14-15). The complainant further testified 
that appellant’s recurrent kicking caused him to lose eight 
teeth amongst other injuries (J.A. 14-15). 
_ ?This Court in Hopkins v. United States, supra, stated at p. 43: “The 


best evidence of its dangerous character and of what it was capable of 
doing was the injury actually inflicted by it.” [Emphasis supplied.] 
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Charles Thompkins corroborated the complainant’s testi- 

mony as to his serious condition upon receiving the blows in 
the mouth (J.A. 30-32). Government’s Exhibit No. 1 like- 
wise reflected that the complainant was treated for grievious 
injuries to hishead (J.A. 43-44). 
- Applying the criteria enunciated in the Curley case to the 
evidence adduced and drawing all legitimate inferences there- 
from, the trial court had no alternative but to submit the case 
to the jury. To have done otherwise the Court would have 
violated the rule of the Curley case, wherein this Court stated, 
at p. 393: 


If the judge were to direct acquittal whenever in his 
opinion the evidence failed to exclude every hypothesis 
but that of guilt, he would preempt the functions of the 
jury. Under such rule, the judge would have to be 
convinced of guilt beyond peradventure of doubt be- 
fore the jury would be permitted to consider the case. 
That is not the place of the jury in criminal procedure. 
They are the judges of facts and of guilt or Innocence, 
not merely a device for checking upon the conclusions 
of the judge. 


Appellee contends, therefore, that appellant’s motion for 
judgment of acquittal was properly denied and such denial does 
not require rectification by this Court under Rule 52(b) of 
the Federal Rules of Criminal Procedure. Battle v. United 
States, supra. 

Furthermore, it is submitted that the evidence presented at 
the trial as previously set forth points unerringly to appellant’s 
guilt and proves beyond a reasonable doubt that he used his 
shoes as a dangerous weapon, Medlin v. United States, supra, 
to cause the injuries inflicted upon the complaining witness. 
Hopkins v. United States, supra. Suffice it to say that there 
was certainly “substantial evidence” which is the maximum 
necessary to sustain a conviction on appeal. Glasser v. United 
States, 315 U.S. 60 (1942). Since there was “substantial evi- 
dence” to sustain the conviction this Court need not invoke 
its discretionary authority under Rule 52(b) of the Federal 
Rules of Criminal Procedure. Battle v. United States, supra. 
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III. Having failed in the court below to interpose an objection 
or exception to the trial judge’s instructions, appellant is 
without standing to contest their validity on appeal 


After the trial court had completed his charge to the jury, 
he requested counsel for appellant to step to the bench if there 
“were any objections to the charge (J.A. 104). At that time 
counsel for appellant specifically stated to the Court: “No 
objection.” (J.A. 104). 
Appellant presently contends, and for the first time, thai 
the trial court’s instructions taken as a whole greatly confused 
the jury as to: (1) the law of principals and principals by law 
as such as accomplices and aiders and abettors; (2) the law 
pertaining to shoes or shod feet as dangerous weapons; (3) the 
law of prior plan, shared criminal intent and concert of action ; 
and (4) what findings of facts on their part would support a 
verdict of guilty as to appellant. 
| While appellee does not concede that the instructions as given 
or the failure to give the instructions now urged was error, 
we submit that the question, in view of appellant’s failure to 
object thereto in the trial court, is not properly reviewable on 
‘appeal. Rule 30, Federal Rules of Criminal Procedure, pro- 
vides in pertinent part, as follows: 


* * * No party may assign as error any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating 

_ distinctly the matter to which he objects and the 
grounds of his objection. 


| In Villaroman v. United States, 87 U.S. App. D.C. 240, 184 F. 

2d 261 (1950), reversed on other grounds, the defendant as- 
| signed as one error on appeal the failure of the trial court to 
properly charge the jury with respect to character evidence. 
| This Court, while recognizing that the charge as given was 
erroneous, held the assignment of error inoperative for the rea- 
son that no objection was made thereto. 

In the instant case, however, nothing by way of objection 
was made to the court’s charge as to any of the grounds pres- 
ently assigned as error. Thus, there was a failure to comply 
_ with Rule 30 of the Federal Rules of Criminal Procedure. This 
_ Court in the Villaroman case at p. 242 said: 
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In assigning error to any part of a charge or for any 
omission therefrom, it is essential that a distinct objec- 
tion be stated, with the ground upon which it is based. 
The requirement is for the sound and practical purpose 
of affording the court an opportunity to make any ad- 
ditions or corrections that may be deemed appropriate 
before the jury retires to consider its verdict. A failure 
to make objections to the charge deprives a judge of 
the final opportunity for consideration and action which 
may avoid serious error resulting in a futile trial. So, 
in fairness to the court, the parties, and the administra- 
tion of justice itself, there should be compliance with 
the rule. I was not followed in this case. Therefore, 
we must hold the assignment of error invalid. 


It is respectfully submitted that the above quoted language is 
wholly dispositive of the contention herein raised by appellant. 

Furthermore, a review of the trial court’s instructions readily 
discloses that he charged the jury clearly and adequately as to 
all essential questions of law, which was his duty to do so, 
whether requested or not (J.A. 100-104). Kinard v. United 
States, 68 U.S. App. D.C. 250, 96 F. 2d 522 (1938). Since it 
was not his duty to so instruct as to other questions, his failure 
to instruct, in the absence of a request therefor, does not con- 
stituteerror. Kinard v. United States, supra. 

Inasmuch as appellant presently urges that his failure to 
request the instructions he now assigns for error for the first 
time is such as to permit this Court to reach this question 
under its discretionary authority pursuant to Rule 52(b) of the 
Federal Rules of Criminal Procedure, appellee submits that, 
upon examination of the entire record, this Court will find 
it unnecessary to do so. Ruffin v. United States, —— US. 
App. D.C. —, —— F. 24 —— (No. 14842, decided June 11, 
1959). 
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CONCLUSION 


~ Wherefore, appellee submits that the judgment of the Dis- 
trict Court should be affirmed. 


Ourver GASCH, 
United States Attorney. 
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